CLICK “OPEN IN ACROBAT” LINK ‘

AUGUST 10-11, 2021 AGENDA MATERIALS
(Only Items that have corresponding materials will have a link)

Call to Order & Roll Call
Public Comment

Panel A

The following 1 item is for consideration by Panel A:

3.

Case 2020-022

International Union of Operating Engineers Local 501, AFL-CIO v. Esmeralda
County; Esmeralda County Board of Commissioners; DOE Individuals |
through X, inclusive; and ROE Entities | through X, inclusive

Pursuant to NAC 288.271(2)(c), the Commissioner has randomly selected Board
Member Cottino to fill the vacancy on this panel for this case. The hearing is
scheduled to begin on Tuesday, August 10, 2021 at 8:30 a.m.; and continuing on
Wednesday, August 11, 2021, if necessary, at a time to be determined during the
hearing. The hearing will be held online using a software platform called WebEXx.
Preliminary motions will be heard at the beginning of the hearing. The Panel may
deliberate and take possible action on this case after the hearing has concluded.

The Board Sitting En Banc

The following 8 items are for consideration by the full Board:

4,

Approval of the Minutes
For possible action on the minutes of the meeting held July 7-8, 2021.

Report of the Deputy Attorney General
A report by the Nevada Attorney General's Office as to the status of cases on
judicial review or at the Nevada Supreme Court, and other matters related thereto.

Case 2021-004

Las Vegas Police Protective Association v. City of Las Vegas

Deliberation and decision on the Stipulation and Order for Dismissal With
Prejudice.




10.

11.

Case 2020-012

Operating Engineers Local Union No. 3 v. Incline Village General
Improvement District

Deliberation and decision on Complainant’'s Status Report and Respondent’s
Status Report and Request for Stay to be Lifted and Matter Dismissed. Note: The
latter document is being treated as a motion to dismiss.

Case 2021-006

Elena Konsolakis Garcia v. Service Employees International Union, Local
1107

Deliberation and decision on the Motion to Dismiss.

Board Meeting Dates for Remainder of 2021

Deliberation and decision on setting the following dates for Board meetings for the
remainder of 2021: October 5-7, 2021; November 2-4, 2021; and December 7-9,
2021.

Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

Adjournment



	Item No. 1 - Call to Order & Roll Call
	Item No. 2 - Public Comment
	Item No. 3 - Case 2020-022
	Item No. 4 - Approval of the Minutes
	Item No. 5 - Report of the Deputy Attorney General
	Item No. 6 - Case 2021-004
	Item No. 7 - Case 2020-012
	Item No. 8 - Case 2021-006
	Item No. 9 - Board Meeting Dates for Remainder of 2021
	Item No. 10 - Additional Period of Public Comment
	Item No. 11 - Adjournment


O 0 NN N R W

NN N RN NN N NN /M e e e e e e ed e
0 3 A U AW = O O 0N Y R WN =D

FILED

Justin M. Crane (SBN 14695)
jerane@myerslawgroup.com SEP 11 2000

THE MYERS LAW GROUP, APC AP
9327 Fairway View P, Ste. 100 STATE %fglg\’f*—
Rancho Cucamonga, CA 91730 =

Office: 909-919-2027
Fax: 888-372-2102

Attorneys for Complainant

BEFORE THE GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501, CASENO.: ) 9D 0 -0 22
AFL-CIO

Complainant,

VS.

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS;
DOE INDIVIDUALS I through X, inclusive;
and ROE ENTITIES I through X, inclusive

Respondents.

COMPLAINT FOR UNFAIR LABOR PRACTICES
Complainant, INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL

501, AFL-CIO (hereinafter, “Union”), an emplc;yee organization, by and through its attorneys of

record, respectfully submits the following Complaint.

STATEMENT OF JURISDICTION AND PARTIES

1. At all relevant times herein, the Complainant, INTERNATIONAL UNION OF

OPERATING ENGINEERS LOCAL 501, AFL-CIO (hereinafter, “Union”), was and is an

employee organization as that term is defined in NRS 288.040. The Union’s current mailing

COMPLAINT FOR UNFAIR LABOR PRACTICES
-1-
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address is 301 Deauville Street, Las Vegas, NV 89106.

2. The Union brings this action on behalf of itself, as an entity, as well as all
members who are or were at the time within the Union’s bargaining unit and who are adversely
affected by the acts and omissions of the Respondents as set forth herein.

3. At all relevant times herein, the Respondent, Esmeralda County Commissioners
was and is a political subdivision as defined by NRS Chapter 41 and was and is the local
government employer of the members of the Union as defined by NRS 288.060. Esmeralda
County Commissions current mailing address is Esmeralda County Clerk/Treasurer PO Box 547
Goldfield, NV 89013 Phone: 775-485-6309 or 800-884-4072 Fax: 775-485-6376

4. At all relevant times herein, the Respondents, DOE INDIVIDUALS I through X,
inclusive, and ROE ENTITIES I through X, inclusive, are responsible in some manner for the
acts, omissions and violations that are more fully described hereinafter. If and when the true
identities of said parties are made known to the Complainant, this Complaint will be amended to
insert those identities, together with proper allegations and charges.

5. The Local Government Employee Management Relations Act was adopted by the
Legislature of the State of Nevada in 1969 and is now embodied in NRS Chapter 288.

6. NRS 288.150 provides in relevant part as follows:

“l. Except as provided in subsection 4, every local government employer shall
negotiate in good faith through one or more representatives of its own choosing
concerning mandatory subjects of bargaining set forth in subsection with the
designated representatives of the recognized employee organization, .if any, for
each appropriate bargaining unit among its employees. If either party so requests,
agreements reached must be reduced to writing.
2. The scope of mandatory bargaining is limited to:

(2) Salary or wage rates or other forms of direct monetary compensation.

(b) Sick leave.

(c) Vacation leave.

(d) Holidays.

(e) Other paid or nonpaid leaves of absence.

(f) Insurance benefits.

COMPLAINT FOR UNFAIR LABOR PRACTICES
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(g) Total hours of work required of an employee on each workday or
workweek.

(h) Total number of days' work required of an employee in a work week.
(i) Discharge and disciplinary procedures.

() Recognition clause.

(k) The method used to classify employees in the bargaining unit.

(1) Deduction of dues for the recognized bargaining organization.

(m) Protection of employees in the bargaining unit from discrimination
because of participation in recognized employee organizations consistent
with the provisions of this chapter.

(n) No-strike provisions consistent with the provisions of this chapter.

(0) Grievance and arbitration procedures for resolution of disputes relating
to interpretation or application of collective bargaining agreements.

(p) General savings clause.
(q) Duration of collective bargaining agreement.
(r) Safety of the employee.

b4

7. NRS 288.270 provides in relevant as follows:

“l. It is a prohibited practice for a local government employer or its designated
representative willfully to:

(e) Refuse to bargain collectively in good faith with the exclusive
representative as required in NRS 288.150. Bargaining collectively

includes the entire bargaining process, including mediation and fact-
finding, provided for in this chapter." (Emphasis added).

8. This Board has jurisdiction pursuant to NRS 288.1 10 and NRS 288.280 to hear
and determine “any controversy concerning prohibited practices.”

9. This Board has further jurisdiction pursuant to NRS 288.110(2) to “hear and
determine any complaint arising out of the interpretation of, or performance under, the
provisions of this chapter by any local government employer, local government employee or
employee organization.”

10.  Employees and recognized employee organizations are further required to raise

COMPLAINT FOR UNFAIR LABOR PRACTICES
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before this Board issues within the jurisdiction of the Board before resorting to civil suit.
Rosequist v. Int'l Ass'n of Firefighters, 118 Nev. Adv. Op. No. 47, 49 P.3d 651 (2002).
GENERAL ALLEGATIONS

11. On or about April 30, 2018, Complainant filed an Unfair Labor Practice against
Respondents, which was assigned Case No. 2018-014.

12.  Onor About May 23, 2018, Respondent filed a Counterclaim to Decertify the
Union.

13. On or about November 13, 2018, the Board held a hearing in Case No. 2018-014.

14. On or about March 18, 2019, the Board ruled in Petitioners favor in Case No.
2018-014.

15. Respondent filed a Petition for Judicial Review and on June 10, 2019, the Fifth
Judicial District Court granted a stay in Respondent’s favor.

16. On or about March 16, 2020, the Fifth Judicial District Court dismissed
Respondent’s Petition for Judicial Review, thereby lifting the stay that was in place.

17.  Onor about April 2, 2020, Union Business Representative Kevin Million
requested dates for Negotiation of the initial collective bargaining agreement.

18. On or about April 5, 2020, refused negotiation by stating, words to the effect, that
“there has been no Notice of Entry of Order filed by the District Court and served upon us.”

19. On or about April 7, 2020, the Attorney General’s Office for the State of Nevada
filed and served on all parties, including Esmeralda County, a Notice of Entry of Order Granting
the Motion to Dismiss Petition for Judicial Review with prejudice.

20. At no time after the service of the Notice of Order has Respondent engaged in
negotiation with Complainant.

21. On or about August 17, 2020, Union Business Representative Kevin Million
again requested dates for Negotiation of the initial collective bargaining agreement.

22.  On or about August 17, 2020, Legal Secretary Holly Isenhour responded, with
words to the effect, “there has been no Notice of Entry of Order filed by the District Court and

served upon us.”

COMPLAINT FOR UNFAIR LABOR PRACTICES
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23.  Based on the foregoing, the Respondents, and each of them, committed unfair
labor practices in ways that included, but are not limited to, the following:

a. Failing to negotiate in good faith regarding mandatory subjects of bargaining,
in violation of NRS 288.270.

b. Refusing to bargain collectively in good faith with the exclusive
representative as required in NRS 288,150,

c. Interfering, restraining or coercing the members of the Union in the exercise
of their rights guaranteed under NRS 288, including dominating and
interfering in the administration of the MOU in violation of NRS 288.

d. Engaging in a concerted pattern of conduct designed to ignore contractual
rights and rights imposed by state law for the express purpose of frustrating
the Union’s membership.

PRAYER

WHEREFORE, Complainant, INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO, while reserving its right to amend this Complaint to set
forth additional facts, additional parties or additional causes of action that are presently unknown
to it, prays for relief as follows:

1. For a finding in favor of Complainant and against the Respondents on each and
every claim in this Complaint.

2. For a finding that the refusal to bargain in good faith regarding mandatory
subjects of bargaining set forth by the Complainant, in the form of regressive bargaining, was
and is in violation of NRS 288.150 and NS 288.270, among other state laws.

3. For a finding that the refusal to bargain in good faith regarding the mandatory
subjects of bargaining set forth by the Complainant, was and is a prohibited practice from which
the Respondents must immediately cease and desist.

4. For a finding that the Respondents interfered, restrained or coerced the members
of the Union in the exercise of their rights guaranteed under NRS 288, including dominating and

interfering in the administration of the HPSA and discriminating in regard to the terms and

COMPLAINT FOR UNFAIR LABOR PRACTICES
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conditions of the members’ employment to discourage membership in the Union and to “union
bust” the HPSA by engaging in regressive bargaining in violation of NRS 288.

5. For an order that the Respondents cease and desist from all prohibited and unfair
labor practices found herein, including, but not limited to, unilaterally changing contract
provisions, refusing to provide the Union with requested information, and refusing to meet with
the Union for the purpose of collective bargaining.

6. For an order that the Respondents immediately bargain in good faith regarding all
mandatory subjects of bargaining.

7. For attorney’s fees and costs of representation required to bring this action.

8. For such other and further relief as the Board deems appropriate under the

circumstances.

Dated: September 11, 2020 Respectfully Submitted
THE MYERS LAW GROUP, APC

By: /7’ &

Justin M. Crane
Attorneys for Complainant

COMPLAINT FOR UNFAIR LABOR PRACTICES
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ESMERATDA DISTRICT ATTORNEY FILED
Robert E. Glennen III, Esq.

Nevada State Bar No. 002143 November 10, 2020
233 Crook St., P.O. Box 339 State of Nevada
Goldfield, NV 89013 E.M.R.B.
(775) 485-6352 2:51 p.m
Attorney for Defendant

ESMERALDA COUNTY

The undarsigned hereby affirms this document does not

contain a seocial security number pursuant te NRS 239E,030

LOCAL GOVERNMENT EMPLOYEE
MANAGEMENT RELATIONS BOARD
INTERNATIONAL UNION OF,

OPERATING ENGINEERS LOCAL 501,
AFL-CIO,

Case No.: 2020-022

Complainant,
vs.

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS;
DOE INDIVIDUALS I though X,
inclusive, and ROE ENTITIES

I through X, inclusive,

Respondents.

i L

ANSWER TO COMPLAINT AND COUNTERCLAIM TO DECERTIFY UNION

Defendants ESMERALDA COUNTY, NEVADA, and ESMERALDA COUNTY
BOARD OF COMMISSIONERS, by and through their attorney of record,
Robert E. Glennen III, for its Answer to the complaint on file
herein, admits, denies, and alleges as follows:

1. Answering paragraphs 1, 2, 5, 6, 7, 8, 9, 19, L1, I8,
13, 14, 15, 17, 18, 21, and 22 of Complainant's Complaint, this
answering defendant admits the allegations contained therein.

2. Answering Paragraph 2 and 4 of the Complainant's
Complaint, this answering Defendant is without sufficient
knowledge or information necessary to form a belief as to the

truth or falsity of the allegations contained therein, and
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therefore deny same.

3. Answering paragraph 3 of Complainant's Complaint,
Respondent admits Respondent is a political subdivision and
government employer, but denies the remaining allegations
contained therein.

4. Answering paragraph 16 of Complainant's Complaint,

Respondent admits the Court dismissed the case, but denies the

remaining allegations contained therein.

5. Answering paragraphs 19, 20 and 23 of Complainant's

Complaint, this answering Defendant denies all the allegations

contained therein, and demands strict proof thereof.

AFFIRMATIVE DEFENSES

1. Complainants failed to state a claim upon which relief

can be granted.

2. Respondent did not fail to bargain in good faith on
mandatory subject of bargaining.

3. Respondent did not discriminate against Complainant
persconal or political reasons.

4. Complainants’ damages, if any, were caused in whole
in part by third parties and/or Complainants over which
Respondent had no control.

5 Pursuant to NRCP 11, as amended, all possible

affirmative defenses may not have been alleged herein, in so

any

for

(B B

far

as sufficient facts were not available after a reasonable inguiry

upon the filing of this Respondent’s Answer to Complainants’

Complaint; therefore, this Respondent reserves the right to amend

its answer to allege additional affirmative defenses if

subsequent investigations so warrant.
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COUNTERCLAIM FOR DECERTIFICATION OF UNION

Defendant/counterclaimant ESMERALDA COUNTY, NEVADA, by and
through his attorney of record, Robert E. Glennen III, pursuant
to Rule 13 of the Nevada Rules of Civil Procedure, as and for his
counterclaim against Complainant/counterdefendant, alleges as
follows:

1. Counterclaimant is now and for more than six weeks prior
to the commencement of this action has been an actual, bona fide
resident and domiciliary of Clark County, Nevada, actually and
physically residing and being domiciled therein during all of
said period of time, and a governmental employer as set forth in
NRS 288.060.

2. At all times herein, INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO was and is an employee organization
as that term is defined in NRS 288.040, located and acting at 301
Deauville Street in Las Vegas Nevada.

3. The INTERNATIONAL UNION OF OPERATING ENGINEERS LOQOCAL
501, AFL-CIO was and is an employee organization purportedly
representing employees at Esmeralda County, Nevada as defined in
NRS 288.027.

4. The bargaining unit is defined as consisting of the
employees of Esmeralda County, Nevada engaged as eguipment
operators, utilities operators, landfill operators, fuel truck
operators, grease truck operators, mechanics, welders, road
maintenance workers or administrative assistants in the road
department at Esmeralda County as defined in NRS 288.028.

5. Esmeralda County believes in good faith that the

International Union of Operating Engineers, Local 501 is no
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longer supported by a majority of the local government employees
in the bargaining unit for which it is recognized.

6. Pursuant to NRS 288.160(3) (c), A local government
employer may withdraw recognition from an employee organization
which ceases to be supported by a majority of the local
government employees in the bargaining unit for which it is
recognized.

7. ESMERALDA COUNTY hereby requests that this Board find,
in good faith, doubts whether Complainant/Counterdefendant is
supported by a majority of the local government employees in a
particular bargaining unit, and that it conduct an election by
secret ballot upon the question. Subject to judicial review, the
decision of the Board is binding upon the local government
employer and all employee organizations involved, as set forth in
NRS 288.160(4).

8. The parties may agree in writing, without appealing to
the Board, to hold a representative election to determine whether
an employee organization represents the majority of the local
government employees in a bargaining unit. Participation by the
Board and its staff in an agreed election is subject to the
approval of the Board, pursuant to NRS 288.160(5).

9. ESMERALDA COUNTY, NEVADA, a local government employer,
pursuant to NAC 288.145, hereby requests a hearing before the
Board and requests to receive the written permission of the Board
before withdrawing recognition of an employee organization for
any reason other than voluntary withdrawal.,

WHEREFORE, counterclaimant prays judgment as follows:

1. That Complainant go and take nothing by way of her
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complaint on file herein;

2. That Complainant be ordered to pay defendant's attorney
a reasonable sum as and for his fee for services rendered to
defendant herein, plus costs of suit.

3. That this BOARD find that no unfair labor practices have
occurred herein.

4. That this BOARD hold a hearing, pursuant to NAC 288.145,
on Counterclaimant's request to receive the written permission of
the Board before withdrawing recognition of an employee
organization for any reason other than voluntary withdrawal.

5. That this BOARD find, in good faith, doubts whether
Complainant/Counterdefendant is supported by a majority of the
local government employees in a particular bargaining unit, and
that it conduct an election by secret ballot upon the question.

6. For such other and further relief as the court may deem
just and proper in the premises.

DATED this [/Nf[\day of November, 2020.

ESMERALDA DISTRICT ATTORNEY

ROBERT E! GLENNEN TIA

Nev. Bar No. 002143

233 Crook St., P.0O. Box 339
Goldfield, NV 89013
Attorney for Defendant/
Counterclaimant

VERIFICATION
STATE COF NEVADA )

) ss:
COUNTY OF ESMERALDA )

ROBERT E. GLENNEN III, being first duly sworn pursuant to

NRS 53.045, deposes and says:
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1. That I am ESMERALDA COUNTY DISTRICT ATTORNEY,

representative of the ESMERALDA COUNTY BOARD OF COUNTY

COMMISSIONERS, duly authorized agent for the Defendant/

Counterclaimant in the above-entitled matter; that I have read

the above and foregoing Answer and Counterclaim, know the

contents thereof, and that the same is true of my own knowledge,

except as to those matters therein stated on information and

belief, and as to those matters I believe it to be true.

I declare under penalty of perjury under the laws of the

State of Nevada that the foregoing iS/;Z;Z%%Z%;;;??eCt.

ESMERALDA DISTRICT ATTORNEY

CERTIFICATE OF SERVICE BY MATL

I HEREBY CERTIFY that I am an agent or employee of the above

attorney, and that on the /) day of November, 2020, I served

the above and foregoing ANSWER AND COUNTERCLAIM by depositing a

copy in the United States mails, postage prepaid, addressed to

the following persons or parties at their last known addresses as

indicated below:

Justin Crane

The Myers Law Group, APC

9327 Fairway View Place, Ste.
Rancho Cucamonga, CA 91730
Attorney for the
International Union of
Operating Engineers
Complainant/Counterdefendant

100

¥ /('f: ‘:}61{:1/"1,/.
EMPLCOYEE OR AGENT
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FILED

DEC 03 2020

£ OF MEVADA
Justin M. Crane (SBN 14695) STATEE,_%‘L}?LE.
jerane@myerslawgroup.com
THE MYERS LAW GROUP, APC
9327 Fairway View Pl, Ste. 100
Rancho Cucamonga, CA 91730
Office: 909-919-2027
Fax: 888-372-2102

Attorneys for Complainant

BEFORE THE GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501, CASE NO.: 2020-022
AFL-CIO
ANSWER TO COUNTERCLAIM
Complainant,

VS.

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS;
DOE INDIVIDUALS I through X, inclusive;
and ROE ENTITIES I through X, inclusive

Respondents.

Complainant/Cross-Respondent, INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO (hereinafter, “Union”), an employee organization, by and
through its attorneys of record, respectfully submits its Answer to.the counterclaim on file
herein, admits, denies, and alleges as follows:

1. Answering paragraph 1, this answering cross-respondent does not have sufficient
information necessary to form a belief as to the truth or falsity of Counterclaimant’s domicile in

Clark County.

ANSWER TO COUNTERCLAIM
-1-
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2 Answering Paragraph 2, Cross-Respondent admits the allegation therein.
3 Answering Paragraph 3, Cross-Respondent admits the allegation therein.
4. Answering Paragraph 4, Cross-Respondent admits the allegation therein.
5 Answering Paragraph 5, Cross-Respondent denies the allegation therein.
6 Answering Paragraph 6, Cross-Respondent neither admits nor denies the
allegation therein as a response to a legal provision is not necessary.
7. Answering Paragraph 7, Cross-Respondent neither admits nor denies the
allegation therein as a response to a legal provision or contention is not necessary.
8. Answering Paragraph 8, Cross-Respondent neither admits nor denies the
allegation therein as a response to a legal provision or contention is not necessary.
9. Answering Paragraph 9, Cross-Respondent neither admits nor denies the
allegation therein as a response to a legal provision or contention is not necessary.

AFFIRMATIVE DEFENSES

10.  Counterclaimants failed to state a claim upon which relief can be granted.

1. Counterclaimants claims are barred by res judicata and collateral estoppel.

12. The instant counterclaim is frivolous and has already been decided in EMRB Case
No. 2018-014.

13. Counterclaimant has filed to properly serve Claimant. See Declaration of Justin
M. Crane, attached.

14, Crossrespondent has enjoyed majority support among the instant bargaining unit
and has not lost such support. If any such support has been lost, it is entirely due to the actions of
Crosscomplainant.

15. At all relevant times herein, the Respondents, DOE INDIVIDUALS I through X,
inclusive, and ROE ENTITIES I through X, inclusive, are responsible in some manner for the
acts, omissions and violations that are more fully described hereinafter. If and when the true
identities of said parties are made known to the Complainant, this Complaint will be amended to
insert those identities, together with proper allegations and charges.

16. The Local Government Employee Management Relations Act was

ANSWER TO COUNTERCLAIM
-2- .
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adopted by the Legislature of the State of Nevada in 1969 and is now embodied in NRS Chapter
288.

17. NRS 288.150 provides in relevant part as follows:

“l. Except as provided in subsection 4, every local government employer shall
negotiate in good faith through one or more representatives of its own choosing
concerning mandatory subjects of bargaining set forth in subsection with the
designated representatives of the recognized employee organization, .if any, for
each appropriate bargaining unit among its employees. If either party so requests,
agreements reached must be reduced to writing.
2. The scope of mandatory bargaining is limited to:

(a) Salary or wage rates or other forms of direct monetary compensation.

(b) Sick leave.

() Vacation leave.

(d) Holidays.

(e) Other paid or nonpaid leaves of absence.

(f) Insurance benefits.

(g) Total hours of work required of an employee on each workday or
workweek.

(h) Total number of days' work required of an employee in a work week.
(1) Discharge and disciplinary procedures.

() Recognition clause.

(k) The method used to classify employees in the bargaining unit.

(1) Deduction of dues for the recognized bargaining organization.

(m) Protection of employees in the bargaining unit from discrimination
because of participation in recognized employee organizations consistent
with the provisions of this chapter.

(n) No-strike provisions consistent with the provisions of this chapter.

(0) Grievance and arbitration procedures for resolution of disputes relating
to interpretation or application of collective bargaining agreements.

(p) General savings clause.

(q) Duration of collective bargaining agreement.

ANSWER TO COUNTERCLAIM
-3-
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(r) Safety of the employee.

18.  NRS 288.270 provides in relevant as follows:

“l. It is a prohibited practice for a local government employer or its designated
representative willfully to:

(¢) Refuse to bargain collectively in good faith with the exclusive
representative as required in NRS 288.150. Bargaining collectively

includes the entire bargaining process, including mediation and fact-
finding, provided for in this chapter." (Emphasis added).

19.  This Board has jurisdiction pursuant to NRS 288.1 10 and NRS 288.280 to hear
and determine “any controversy concerning prohibited practices.”

20.  This Board has further jurisdiction pursuant to NRS 288.110(2) to “hear and
determine any complaint arising out of the interpretation of, or performance under, the
provisions of this chapter by any local government employer, local government employee or
employee organization.”

21.  Employees and recognized employee organizations are further required to raise
before this Board issues within the jurisdiction of the Board before resorting to civil suit.
Rosequist v. Int'l Ass'n of Firefighters, 118 Nev. Adv. Op. No. 47, 49 P.3d 651 (2002).

GENERAL ALLEGATIONS

22. On or about April 30, 2018, Complainant filed an Unfair Labor Practice against
Respondents, which was assigned Case No. 2018-014.

23. Onor About May 23, 2018, Respondent filed a Counterclaim to Decertify the
Union.

24, On or about November 13, 2018, the Board held a hearing in Case No. 2018-014.

25. On or about March 18, 2019, the Board ruled in Petitioners favor in Case No.
2018-014.

26.  Respondent filed a Petition for Judicial Review and on June 10, 2019, the Fifth
Judicial District Court granted a stay in Respondent’s favor.

27. On or about March 16, 2020, the Fifth Judicial District Court dismissed

ANSWER TO COUNTERCLAIM
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Respondent’s Petition for Judicial Review, thereby lifting the stay that was in place.

28.  On or about April 2, 2020, Union Business Representative Kevin Million
requested dates for Negotiation of the initial collective bargaining agreement.

29.  On or about April 5, 2020, refused negotiation by stating, words to the effect, that
“there has been no Notice of Entry of Order filed by the District Court and served upon us.”

30. On or about April 7, 2020, the Attorney General’s Office for the State of Nevada
filed and served on all parties, including Esmeralda County, a Notice of Entry of Order Granting
the Motion to Dismiss Petition for Judicial Review with prejudice.

31.  Atno time after the service of the Notice of Order has Respondent engaged in
negotiation with Complainant.

32. On or about August 17, 2020, Union Business Representative Kevin Million
again requested dates for Negotiation of the initial collective bargaining agreement.

33. Onor about August 17, 2020, Legal Secretary Holly Isenhour responded, with
words to the effect, “there has been no Notice of Entry of Order filed by the District Court and
served upon us.”

34.  Based on the foregoing, the Respondents, and each of them, committed unfair
labor practices in ways that included, but are not limited to, the following:

a. Failing to negotiate in good faith regarding mandatory subjects of bargaining,
in violation of NRS 288.270.

b. Refusing to bargain collectively in good faith with the exclusive
representative as required in NRS 288.150.

c. Interfering, restraining or coercing the members of the Union in the exercise
of their rights guaranteed under NRS 288, including dominating and
interfering in the administration of the MOU in violation of NRS 288.

d. Engaging in a concerted pattern of conduct designed to ignore contractual
rights and rights imposed by state law for the express purpose of frustrating
the Union’s membership.

i

ANSWER TO COUNTERCLAIM
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PRAYER

WHEREFORE, Complainant, INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO, while reserving its right to amend this Complaint to set
forth additional facts, additional parties or additional causes of action that are presently unknown
to it, prays for relief as follows:

1. For a finding in favor of Complainant and against the Respondents on each and
every claim in this Complaint.

2. For a finding that the refusal to bargain in gdod faith regarding mandatory
subjects of bargaining set forth by the Complainant, in the form of regressive bargaining, was
and is in violation of NRS 288.150 and NS 288.270, among other state laws.

3. For a finding that the refusal to bargain in good faith regarding the mandatory
subjects of bargaining set forth by the Complainant, was and is a prohibited practice from which
the Respondents must immediately cease and desist.

4, For a finding that the Respondents interfered, restrained or coerced the members
of the Union in the exercise of their rights guaranteed under NRS 288, including dominating and
interfering in the administration of the HPSA and discriminating in regard to the terms and
conditions of the members’ employment to discourage membership in the Union and to “union
bust” the HPSA by engaging in regressive bargaining in violation of NRS 288.

5. For an order that the Respondents cease and desist from all prohibited and unfair
labor practices found herein, including, but not limited to, unilaterally changing contract
provisions, refusing to provide the Union with requested information, and refusing to meet with
the Union for the purpose of collective bargaining. -

6. For an order that the Respondents immediately bargain in good faith regarding all

mandatory subjects of bargaining.

7. For fees and costs of representation required to bring this action.
8. For such other and further relief as the Board deems appropriate under the
circumstances.

ANSWER TO COUNTERCLAIM
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Dated: December 3, 2020

Respectfully Submitted
THE MYERS LAW GROUP, APC

By: %‘&

J¥stin M. Crane
Attorneys for Complainant

ANSWER TO COUNTERCLAIM
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DECLARATION OF JUSTIN M. CRANE

I, Justin M. Crane, declare as follows:

1. [ am an associate attorney with the Myers Law Group, APC, attorneys of record
for Complainant. I make this declaration based on personal knowledge, and if called to testify,
can and will testify competently thereto.

2. On December 1, 2020, I received an email from Bruce Snyder informing me that
Complainant’s response to Respondent’s Counterclaim was late.

3. As of December 3, 2020, I have not received any pleadings from Respondent.

4. On December 3, 2020, I re-checked my law firm’s electronic files to see if the
Motion had been received, and, in fact, the Motion was not received by my office.

5. Respondent previously failed to serve me with its Motion to Quash. The only
service [ received was from the EMRB directly.

I declare that the foregoing is true and correct and make this declaration under the penalty

of perjury under the Laws of the United States and State of Nevada. I make this declaration on

ol

Justin M. Crane

the 3rd Day of December, 2020 in Fontana, California.

ANSWER TO COUNTERCLAIM
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the date shown below, a true and correct copy of the
foregoing ANSWER TO COUNTERCLAIM was served by emailing a pdf copy,
addressed to the following persons or parties at their last known address as
indicated below:

Robert E. Glennen III, Esq.

Esmeralda County District Attorney

233 Crook Ave., P.O. Box 339

Goldfield, NV 89013

renegadeda@hotmail.com
escodaoffice@gmail.com

DATED this 3rd Day of December, 2020

JrlL

Justin M. Crane

ANSWER TO COUNTERCLAIM
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FILED

DEC 28 200
Justin M. Crane (State Bar No. 14695) VR
jcrane@myerslawgroup.com STATEEEE ;Ek iy

THE MYERS LAW GROUP, APC
9327 Fairway View Place, Suite 100
Rancho Cucamonga, CA 91730
Office: 909-919-2027

Fax: 888-372-2102

Attorneys for Complainant
BEFORE THE GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501, CASE NO.: 2020-022
AFL-CIO

Complainant,

VS.

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS;
DOE INDIVIDUALS I through X, inclusive;
and ROE ENTITIES I through X, inclusive

Respondents.

PREHEARING STATEMENT

COMES NOW Complainant/Cross-Respondent, INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501, AFL-CIO (hereinafter, “Union” or “Complainant”),
an employee organization, by and through its representative and appointed member Edward J.

Curly of the Union, respectfully submits pursuant to NAC 288.250 its Prehearing Statement.

I STATEMENT OF THE ISSUES OF FACT AND LAW TO BE DETERMINED BY

THE BOARD
1. Did Respondent sxclude Complainant from bargaining sessions?
2. Did Respondent fail to negotiate in good faith regarding mandatory subjects of

PREHEARING STATEMENT
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bargaining in violation of NRS 288.270?

3. Did Respondent refuse to bargain in good faith with the exclusive representative
in violation of NRS 288.150?
II. POINTS AND AUTHORITIES

A. AUTHORITY OF EMRB

In 1935 Congress passed the Wagner Act, formally known as the National Labor
Relations Act ("NLRA"). Section 7 of the NLRA gave employees "the right to self-organization,
to form, join, or assist labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection." In 1935 such rights only applied to private sector
employees because the employees of the states and local governments were excluded from
coverage under the NLRA.

However in 1937, two (2) years after passage of the NLRA, the Nevada Legislature
extended to all employees in the State of Nevada the same rights guaranteed to private sector
employees under Section 7. NRS 614.090 establishes the public pblicy of the State of Nevada

relating to labor and states:

Negotiations of terms and conditions of labor should result from voluntary
agreement between employer and employees. Governmental authority has
permitted and encouraged employers to organize in the corporate and other forms
of capital control. In dealing with such employers, the individual organized
worker is helpless to exercise actual liberty of contract and to protect his or her
freedom of labor, and thereby to obtain acceptable terms and conditions of
employment. Therefore, it is necessary that the individual worker have full
freedom of association, self-organization, and designation of representatives of
the worker's own choosing to negotiate the terms and conditions of his or her
employment, and that the worker shall be free from the interference, restraint or
coercion of employers of labor, or their agents, in the designation of such
representatives or in self-organization or in other concerted activities for the
purpose of collective bargaining or other mutual aid or protection. (Emphasis
added).

While all employees, including local government employees, have had the right to
engage in concerted activity since 1937, there was no corresponding obligation for local
government employers to collectively bargain. This obligation was imposed in 1969 with the

passage of the Employee Management Relations Act, Chapter 288.

PREHEARING STATEMENT
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This Board has long recognized the rights of local government employees to engage in
concerted activity for mutual'aid and protection. Teamsters Local 533 v. Humboldt General
Hospital, Case Nos. Al-045459 and Al-045460, Item No. 246 (June 11, 1990). Weingarten rights
are premised upon the right to engage in such concerted activity. See NLRB v. J Weingarten,
Inc., 420 U.S. 251, 95 S. Ct. 959 (1975). In North Las Vegas Police Officers Association and
Gianni Cavaricci v. City of North Las Vegas, Case No. Al-045964, Item No. 717A (March 3,
2011) this Board expressly rejected the argument made by the City of North Las Vegas that
employees do not have the right to engage in concerted activity for mutual aid or protection
because there is no analogous language to Section 7 of the NLRA contained within Chapter 288.

B. RESPONDENT IS IN VIOLATION OF NRS 288.150

NRS 288.150(1) provides:

“Except as otherwise provided in subsection 4 and NRS 354.6241, every local
government employer shall negotiate in good faith through one or more
representatives of its own choosing concerning the mandatory subjects of
bargaining set forth in subsection 2 with the designated representatives of the
recognized employee organization, if any, for each appropriate bargaining unit
among its employees...”

NRS 288.150(2) limits the scope of méndatory bargaining to a list of 24 enumerated
topics, which includes topics related to vacation leave (c), discipline (i), protection from
retaliation for participating in union activities (m), and working conditions generally.

The Employer violated the NRS when it continued to refuse to bargain with the Union.
The Union made requests to bargain when the stay was lifted from the previous case and
continued doing so. The County refused to bargain or meet with the Union, stating simply that it
had not received notice that the stay was lifted.

C. RESPONDENT IS IN VIOLATION OF NRS 288.270

NRS 288.270 makes it “a prohibited practice for a local government employer or its

designated representative willfully to:

“(a) Interfere, restrain or coerce any employee in the exercise of any right
guaranteed under this chapter.

“(b) Dominate, interfere or assist in the formation or administration of any
employee organization.

PREHEARING STATEMENT
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“(c) Discriminate in regard to hiring, tenure or any term or condition of
employment to encourage or discourage membership in any employee
organization.

“(d) Discharge or otherwise discriminate against any employee because the
employee has signed or filed an affidavit, petition or complaint or given any
information or testimony under this chapter, or because the employee has formed,
Jjoined or chosen to be represented by any employee organization.

“(e) Refuse to bargain collectively in good faith with the exclusive representative
as required in NRS 288.150. Bargaining collectively includes the entire
bargaining process, including mediation and fact-finding, provided for in this
chapter.

“(f) Discriminate because of race, color, religion, sex, sexual orientation, gender

identity or expression, age, physical or visual handicap, national origin or because

of political or personal reasons or affiliations.

*(g) Fail to provide the information required by NRS 288.180.

“(h) Fail to comply with the requirements of NRS 281.755.”

As discussed above, Respondent has denied the Union requests to bargain. The
Employer’s actions therefore are violative of NRS 288.270.

D. RESPONDENT’S COUNTERCLAIM IS MERTILESS AND BARRED BY

RES JUDICATA AND COLLATERAL ESTOPPEL

Respondent has filed a counterclaim in an effort to decertify the Union. At all times, the

| Union has enjoyed more than majority support within the bargaining unit despite Respondent’s

efforts to undermine the Union.

Additionally, this very issue was previously litigated and denied in Case No. 2018-014.
Respondent has ostensibly sought review of that ruling. As such, this matter should not be at
issue in the instant forum and should be stayed or dismissed
III. LIST OF WITNESSES

1. Kevin Million, Union Representative, will testify regarding efforts to bargain and

support among the bargaining unit.

2. Patty Huber Beth, County Employee, will testify regarding efforts to bargain and

support among the bargaining unit.

"

PREHEARING STATEMENT
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IV. ESTIMATION OF TIME

Complainant estimates that 4 hours will be needed to present Complainant’s case in chief.

Dated: December 28, 2020 Respectfully Submitted

I~

Jistin M. Crane
Attorney for Complainant

PREHEARING STATEMENT
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 28t day of December, 2020, I served the above and
foregoing COMPLAINANT’S PREHEARING STATEMENT by transmitting via Electronic

Service (e-service) through email, to the following persons or parties as indicated below:
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Robert E. Glennen III, Esq.
Esmeralda County District Attorney

233 Crook Ave., P.O.

Goldfield, NV 89013

Box 339

renegadeda@hotmail.com

escodaoffice@gmail.com

Dated: December 28, 2020

o L~

ﬂlstin M. Crane

PREHEARING STATEMENT
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ESMERALDA DISTRICT ATTORNEY FILED

Robert E. Glennen III, Esq. December 29, 2020
Nevada State Bar No. 002143 State of Nevada
233 Crook St., P.O. Box 339 E.M.R.B.

Goldfield, NV 89013
(775) 485-6352
Attorney for Defendant
ESMERALDA COUNTY

2:08 p.m.

The undersigned hereby affirms this document doss net

contain a social security number pursuant to NRS 235B.030

XEX X GOVERNMENT EMPLOYEE
MANAGEMENT RELATIONS BOARD

International Union of

Operating Engineers Local 501,

AFL-CIO,
Complainant/Counterdefendant,

Case No.: 2020-022

vs.

ESMERATLDA COUNTY; ESMERALDA
COUNNTY BOARD OF COMMISSIONERS ;
DOE IDIVIDUALS I through X,
inclusive; and ROE ENTITIES I
through X,
Respondents/Counterclaimants.
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PREHEARING STATEMENT

Respondent /Counterclaimant ESMERALDA COUNTY, NEVADA;
ESMERALDA COUNTY COMMISSIONER MICHELLE BATES; ESMERALDA COUNTY
COMMISSIONER RALPH KEYES; ESMERALDA COUNTY COMMISSIONER DE
WINSOR; and, ESMERALDA COUNTY DISTRICT ATTORNEY ROBERT E GLENNEN
ITII, by and through their attorney of record, Robert E. Glennen
III, files the following Prehearing Statement pursuant to NAC
288.250, in the above entitled action.

I. STATEMENT OF THE ISSUES OF FACT AND LAW

1 Has Esmeralda County violated NRS 288.150 by failing or
refusing to bargain in good faith regarding the mandatory
issues contained therein?

2. Is the International Union of Operating Engineers, Local 501
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supported by a majority of the local government employees in

the bargaining unit for which it is recognized?

2 May Esmeralda County withdraw recognition of International
Union of Operating Engineers, Local 501 pursuant to NRS
288.160(3) 7

II. POINTS AND AUTHORITIES
1. ALLEGED VIOLATION OF NRS 288.150

NRS 288.150 requires negotiations by employer with
recognized employee organizations. It states:

1. Except as otherwise provided in subsection 5 and

NRS 354.6241, every local government employer shall

negotiate in good faith through one or more

representatives of its own choosing concerning the

mandatory subjects of bargaining set forth in

subsection 2 with the designated representatives of the

recognized employee organization, if any, for each

appropriate bargaining unit among its employees,

Petitioner alleges that Esmeralda County violated the above
provision by refusing to bargain with the Union between the time
their Motion to Dismiss was granted and the time they filed the
instant complaint.

This is false. The Union NEVER served the County with the
Order of Dismissal. Since then, for over seven months, the
dismissal (not on the merits) has been litigated inecluding
through the present time.

On September 5, 2017, at its meeting, Esmeralda County
recognized the IUOE Local 501 and received requests for
information from the Union.

From September 5, 2017 to September 11, 2017, representation

cards were submitted from 10 of the employees in the bargaining

unit, consisting of the employees of Esmeralda County, Newvada
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engaged as equipment operators, utilities operators, landfill
operators, fuel truck operators, grease truck operators,
mechanics; welders, road maintenance workers or administrative
assistants in the road department.

On November 30, 2017, TIUOE Local 501 reguested that
Esmeralda County enter into negotiations. In that letter, the
Union alleges that there are 11 members of the bargaining unit
which they represent.

On December 19, 2017, at its meeting, Esmeralda County
recognized the IUOE Local 501 and opened negotiations with that
union. Esmeralda received a proposed Collective Bargaining
Agreement on February 20, 2018.

The County held 3 different meetings to go over the proposal
and prepare a counterproposal, on February 20, 2018, on March 6,
2018, on March 16, 2018, on March 20, 2018, on April 3, 2018, and
April 10, 2018. The commissioner's administrative assistant
began preparing the counterproposal and, at the same time,
reviewed the union cards and found that there were only 7
fulltime members who signed union cards out of the 17 person
bargaining unit. The Commissioners requested a Legal Opinion
from the District Attorney, which was completed April 19, 2018.

2. ALLEGED VIOLATION OF NRS 288.270

NRS 288.270 states in pertinent part:

1. It is a prohibited practice for a local government
employer or its designated representative willfully to:

(a) Interfere, restrain or coerce any employee in the
exercise of any right guaranteed under this chapter.

(b) Dominate, interfere or assist in the formation or
administration of any employee organization.
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As set forth above, the County has NOT failed to bargain,
the Union has failed to properly give notice of the entry of
order and litigation concerning the above matters has been
ongoing throughout this process. This Petition is premature.

3. WITHDRAWAL OF RECOGNITION

NRS 288.160 sets forth the law on withdrawing recognition of

a bargaining unit. It states in pertinent part:

3. A local government employer may withdraw
recognition from an employee organization which:

(a) Fails to present a copy of each change in its
constitution or bylaws, if any, or to give notice
of any change in the roster of its officers, if
any, and representatives;

(b) Disavows its pledge not to strike against the
local government employer under any circumstances;

(c) Ceases to be supported by a majority of the
local government employees in the bargaining unit
for which it is recognized; or

(d) Fails to negotiate in good faith with the
local government employer, if it first receives
the written permission of the Board.

4. 1If the Board in good faith doubts whether any
employee organization is supported by a majority of the
local government employees in a particular bargaining
unit, it may conduct an election by secret ballot upon
the question. Subject to judicial review, the decision
of the Board is binding upon the local government
employer and all employee organizations involved.

5. The parties may agree in writing, without appealing
to the Board, to hold a representative election to
determine whether an employee organization represents
the majority of the local government employees in a
bargaining unit. Participation by the Board and its
staff in an agreed election is subject to the approval
of the Board.

Currently, there are 17 employees in the bargaining unit as
defined. Due to attrition, seasonal work, and job changes

Esmeralda County believes that, the day this Petition was filed,
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and continuing now, the County estimates that it has 5 current
members of the International Union of Operating Engineers in the
bargaining unit. This number represents a good amount less than
50+% of the bargaining unit.

NAC 288.145 sets forth the procedure to withdraw recognition
of a bargaining unit:

1. In addition to the reasons set forth in subsection

3 of NRS 288.160, a local government employer may

withdraw recognition of an employee organization if the

employee organization:

(a) Voluntarily withdraws in writing as the
bargaining representative; or

(b) Fails to notify the employer pursuant to NRS
288.180 that it desires to negotiate.

2. Except as otherwise provided in NAC 288.146, a

local government employer must request a hearing before

the Board and receive the written permission of the

Board before withdrawing recognition of an employee

organization for any reason other than voluntary

withdrawal.

On April 23, 2018, a letter was sent to IUOE Local 501
advising that Esmeralda County believes in good faith that IUOE
Local 501 is no longer supported by a majority of the local
government employees in the bargaining unit. Esmeralda County
requested that IUOE Local 501 voluntarily withdraw as
representative pursuant to NAC 288.145(1) (a); or in the
alternative, stipulate to a representative election pursuant to
NRS 288.160(5). The only response from IUOE Local 501 was the
filing of the instant complaint with the EMRB.

WITNESSES TO BE CALLED
1. Mike Anderson, Public Works Director, will testify regarding

determination of bargaining unit.

2% Deven Thackerey, Road Department Director, will testify
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regarding determination of bargaining unit.

s Timothy Hipp, Commissioner, will testify to the County’s
participation in the bargaining process.

4. De Winsor, Commissioner, will testify to the County’s
participation in the bargaining process.

Sis Ralph Keyes, Commissioner, will testify to the County’s
participation in the bargaining process.

6. Vera Boyer, Auditor, will testify regarding union dues, the
County’s compliance with information requests, and the
County’s participation in the bargaining process.

e Lucinda Elgan, Treasurer, will testify regarding union dues,
the County’s compliance with information requests and the
County’s participation in the bargaining process.

8. Holly Isenhour, Legal Assistant, will testify to the
County’s compliance with information requests.

PRIOR EMRB RULINGS

In the case of Stationary Fngineers, local 39 vs. Airport

Authority of Washoe County, Case No. Al-045349, (7/12/82), the

EMRB heard that the parties held over 20 negotiating sessions, a
contract offer was made and the employees rejected the proposed
contract. The Governmental Authority then notified Local 39 that
it was withdrawing recognition, and subsequently recognized
Airport Authority Employees Association as bargaining agent.
There, the EMRB held that both parties on various occasions
either arrived late for negotiations or left early. The Board
also held it is the duty of the employer to maintain the status
guo following expiration of the contract and during negotiation

of a successor agreement, but found no prohibited practice
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occurred as Authority did not intend to commit a prohibited
practice. Finally, the Board held that NRS 288.160 (3) (c)
allows an employer to withdraw recognition of an employee
organization if it ceases to be supported by a majority of the
employees in the bargaining unit but is silent as to the
procedures to be followed by an employer to verify loss of
majority support. The Board ordered an Election to determine if
that majority support.

In Nevada Classified School Emplovees Assn, Chapter 4 ws.

Carson City School District, Case No. Al1-045328, (5/30/80), the

District withdrew recognition. This Board found that the
Association did not have majority membership, therefore, the
District was entirely justified in withdrawing recognition. The
District's letter notifying Association that it was unable and
unwilling to negotiate (because Association was not supported by
a majority) constituted formal notice by the employer of
withdrawal of recognition.

ESTIMATION OF TIME

Respondent/Counterclaimant estimates that six (6) hours will

be needed to present the,entire case.

SUBMITTED this ':__(gkday of December, fﬁm

ROBE@T%K VGLENNEN fII

233 Crook 8t., P.0O. Box 339
Goldfield, NV 89013

Attorney for Esmeralda County
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CERTIFICATE OF SERVICE BY MATL

I HEREBY CERTIFY that I am an agent or employee of the above
attorney, and that on the ngi_day of December, 2020, I served
the above and foregoing PREHEARING STATEMENT by depositing a copy
in the United States mails, postage prepaid, addressed to the
following persons or parties at their last known addresses as
indicated below:
Justin M. Crane, Esqg
THE MYERS LAW GRQUP, APC
9327 Fairway View Place, Suite 100

Rancho Cucamonga, CA 91730
Attorney for Plaintiff/Counterdefendant

70044
EMPLOYEE OR AGENT
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FILED

MAY 28 2021
STATED "
STATE OF NEVADA Bl
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO,

Complainant,
V.
ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS; DOE
INDIVIDUALS I through X, inclusive; and ROE
ENTITIES I through X, inclusive,

Respondents.

TO: Complainant and its attorney, Justin M. Crane, Esq., of The Myers Law Group, APC; and
TO:  Respondents and its attorney, Robert E. Glennen III, Esq., Esmeralda County District

Attomey;

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE pursuant to NRS
233B.121(2), that the Government Employee-Management Relations Board (“Board”) will

conduct a hearing in the above-captioned matter:

Case No. 2020-022

SECOND AMENDED NOTICE OF
HEARING

Panel

This case has been assigned to Panel A. The presiding officer shall be Chair Brent C|

Eckersley, Esq.

Dates and Times of Hearing

Tuesday, August 10, 2021 at 8:30 a.m.; and continuing on Wednesday, August 11, 2021
and Thursday, August 12, 2021, if necessary, at a time to be determined during the hearing.
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Location of Hearing

The hearing, which will be an item on the agenda of a public meeting, will be held
virtually using an online software platform called WebEx. The attorneys of record, witnesses,
court reporter, Panel members, the Commissioner, the Deputy Attorney General, and other
interested persons shall attend online using the software product. The public may participate
online or in person at the location which will be mentioned on the agenda for the public meeting|

The agenda for the meeting will contain log-in instructions for attending the meeting.

Details Regarding Events Prior to the Hearing

1. The parties shall submit two (2) sets of tagged joint exhibits to be received by the
EMRB, 3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102, no later than one week prior to
the start of the hearing, so as to enable the office staff to distribute the exhibits to one of the panel
members in time for the hearing. Please note that the number of sets of exhibits to be received by the
EMRSB is in addition to any sets of exhibits that may be used by the attorneys of record. Each attorney,
shall also be responsible to have a set of exhibits at the designated location for its witnesses.

2. The parties will also need to submit an electronic version of the exhibits, along
with a table of contents of the exhibits, no later than one week prior to the start of the hearing|
Each electronic exhibit shall be a .pdf file. Arrangements on the means of transmittal shall be
made with the Board Secretary.

3. Unless otherwise excused by the Chair for good cause, all subpoena requests must

be submitted to the EMRB no later than one week prior to the hearing.

Details of Hearing

1. The legal authority and jurisdiction for this hearing are based upon NRS 288.110),
NRS 288.280 and the Nevada Administrative Code, Chapter 288.
2. The time allotted for the hearing shall be six (6) hours for the Complainant and|
six (6) hours for the Respondents, including cross-examination.

3. The Complainant shall be responsible for retaining a certified court reporter to
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take verbatim notes of the proceedings. Pursuant to NAC 288.370, the cost of reporting shall be
shared equally by the parties, including the intervenors, and the Board shall be furnished the
original of the transcript so taken. Complainant shall work with the court reporter to ensure that
the court reporter will also be able to attend online using the afore-mentioned software product.

4. Unless authorized by the Commissioner for a specific witness, all witnesses for
each party shall appear at one location as designated by each party. This location and computer
set-up shall be tested using WebEx prior to the date of the hearing.

5. Though not mandatory, it is suggested as a practical matter that each party to the
case use at least two computers during the hearing: one for the attorney and one for any witness|
Doing so will not only make it easier for others to see persons during the conference but will also

promote proper social distancing.

Statement of Issues Involved

Based upon the complaint/petition, answer and pre-hearing statements filed in this matter,
and pursuant to NRS 233B.121(2)(d), the issues to be addressed at the hearing are identified as
follows:

Complainant’s Statement of Issues

1. Did Respondent exclude Complainant from bargaining sessions?

2. Did Respondent fail to negotiate in good faith regarding mandatory subjects of
bargaining in violation of NRS 288.270?

3. Did Respondent refuse to bargain in good faith with the exclusive representative in
violation of NRS 288.150?

Respondents’ Statement of Issues

1. Has Esmeralda County violated NRS 288.150 by failing or refusing to bargain in good
faith regarding the mandatory issues contained therein?
2. Is the International Union of Operating Engineers, Local 501 supported by a majority of

the local government employees in the bargaining unit for which it is recognized?
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3. May Esmeralda County withdraw recognition of International Union of Operating
Engineers, Local 501 pursuant to NRS 288.160(3)?
This Second Amended Notice of Hearing will further serve as notice to all parties herein,

that upon conclusion of the Hearing, or as otherwise necessary to deliberate toward a decision on
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the complaint, the Board may move to go into closed session pursuant to NRS 288.220(5).

DATED this 28" day of May 2021.

GOVERNMENT EMPLOYEE-

MANAG ENT RELATIONS BOARD
' 4
by aiwk N

BRUCE K. SNYDER, Commissioner
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Government Employee-Management
Relations Board, and that on the 28% day of May 2021, I served a copy of the foregoing
SECOND AMENDED NOTICE OF HEARING by mailing a copy thereof to:

Justin M. Crane, Esq.

The Myers Law Group, APC

9327 Fairway View Place, Suite 100
Rancho Cucamonga, CA 91730

Robert E. Glennen I, Esq.
Esmeralda County District Attorney
233 Crook St., P.O. Box 339
Goldfield, NV 89013

C> | f ) (
BY \u ,f“w "s-'f/-\{ s 'v;.

BRUCE K. SNYDER, |("ommissioner
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TERRY REYNOLDS
Director

STEVE SISOLAK
Governor

Members of the Board BRUCE K. SNYDER

Commissioner
BRENT C. ECKERSLEY, ESQ., Chair

SANDRA MASTERS, Vice-Chair
GARY COTTINO, Board Member
BRETT HARRIS, ESQ., Board Member
MICHAEL J. SMITH, Board Member

MARISU ROMUALDEZ ABELLAR
Executive Assistant

DEPARTMENT OF BUSINESS AND INDUSTRY
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102
(702) 486-4505 e Fax (702) 486-4355
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July 8, 2021

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 21-11)

A meeting of the Board sitting en banc, as well as that of Panel A, Panel C, and Panel D, of
the Government Employee-Management Relations Board, properly noticed and posted
pursuant to the Nevada Open Meeting Law, was held on Wednesday, July 7, 2021; and
continued on Thursday, July 8, 2021. The meeting was held online using remote technology
system called WebEx.

The following Board members were present: Brent C. Eckersley, Esq., Chair
Sandra Masters, Vice-Chair
Gary Cottino, Board Member
Brett Harris, Esq., Board Member
Michael J. Smith, Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Donald Bordelove, Esq., Attorney General’s Office

Members of the Public Present: Cameron Vandenberg, Esq., Attorney General’s
Office
L. Macias, AFSCME
Matthew Lee, DHRM Labor Relations Unit
Nicholas Wieczorek, Esq., Clark Hill PLLC
Richard McCann, J.D., NAPSO

The agenda:





Minutes of Open Meeting
July 7-8, 2021 (En Banc, Panel A, Panel C, Panel D)
Page 2

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 2 items were for consideration by the full Board:

1. Call to Order & Roll Call
The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll
call Brent C. Eckersley, Esq., Gary Cottino and Michael J. Smith were present. A
separate roll call was taken at the beginning of Thursday’s session and all members
were present at that time.

2. Public Comment
No public comment was offered.

Panel D
Presiding Officer Brent C. Eckersley, Esq.

The following 2 items were for consideration by Panel D:

3. Case 2020-021
Robert Ortiz v. Service Employees International Union Local 1107 & Service
Employees International Union (Washington DC)
The Panel reviewed the Joint Status Report but took no action at this time, thus
keeping the stay in effect.

4. Case 2020-034
AFSCME, Local 4041 v. State of Nevada, Department of Corrections, Warm
Springs Correctional Center
The Panel held the hearing on the case. Post-hearing briefs will be due 30 days upon
receipt of the transcript.

Panel A
Presiding Officer Brent C. Eckersley, Esq.

The following 1 item was for consideration by Panel A:
5. Approval of the Minutes
Upon motion, the Panel approved as presented the minutes of the Panel A meeting

held June 8, 2021.

(cont’d on next page)
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Panel C
Presiding Officer Gary Cottino

The following 1 item was for consideration by Panel C:

6.

Case 2020-008

Clark County Education Association & Davita Carpenter v. Clark County School
District Plus Intervenors Education Support Employees Association and Clark
County Association of School Administrators and Professional-Technical
Employees

Pursuant to NAC 288.271(2)(c), the Commissioner had previously randomly selected
Vice-Chair Masters to fill the vacancy on this panel for this case. Pursuant to NAC
288.271(4), the presiding officer was Board Member Cottino. The Panel deliberated on
the Joint Status Report but took no action at this time, thus keeping the stay in effect.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 12 items were for consideration by the full Board:

7.

10.

11.

Election of Chair and Vice Chair
Upon motion, and pursuant to NRS 288.090, the Board elected Brent C. Eckersley,
Esq. as Chair and Sandra Masters as Vice-Chair for Fiscal Year 2022.

Approval of the Minutes
Upon motion, the Board approved as presented the minutes of the meeting held May
27, 2021.

Report of the Deputy Attorney General

Deputy Attorney General Donald Bordelove gave an oral report as to the status of
cases on judicial review or at the Nevada Supreme Court, and other matters related
thereto.

Case 2020-012

Operating Engineers Local Union No. 3 v. Incline Village General Improvement
District

The Board reviewed Complainant’s Joint Status Report but took no action at this time,
noting that at a future meeting the Board would be deliberating on Respondent’s
Status Report and Request for Stay to be Lifted and Matter Dismissed.

Case 2020-019

Susan Finucan v. City of Las Vegas

The Board reviewed the Joint Status Report but took no action at this time, thus
keeping the stay in effect. Upon motion, the Board postponed submittal of the next
Joint Status Report until December 2021.
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July 7-8, 2021 (En Banc, Panel A, Panel C, Panel D)
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12.

13.

14.

15.

16.

17.

18.

Case 2021-003

International Association of Fire Fighters, Local #1265 v. City of Sparks

Upon motion, the Board granted a hearing in the case, with the date of the hearing to
be scheduled by the Commissioner. The case was then randomly assigned to hearing
Panel D.

Case 2021-005

Las Veqgas Police Protective Association v. City of Las Vegas

Upon motion, the Board granted a hearing in the case, with the date of the hearing to
be scheduled by the Commissioner. The case was then randomly assigned to hearing
Panel A.

Case 2020-032
International Association of Fire Fighters, Local #2251 v. City of Carson City
The Board granted the Stipulation for Dismissal with Prejudice, as presented.

Case 2021-002

Nevada Association of Public Safety Officers v. Las Vegas Metropolitan Police
Department & Las Vegas Police Protective Association

The Board deliberated on Respondent Las Vegas Police Protective Association’s
Motion to Stay, and upon motion, granted the motion, noting that the motion was
unopposed by the other parties to the case.

Case 2020-031

Henderson Police Supervisors Association v. City of Henderson

The Board deliberated on the three pending motions, and upon motion, came to the
following decisions: (1) that Respondents City of Henderson and Police Chief Thedrick
Andres’ Motion for Extension of Time to Answer First Amended Complaint be granted;
(2) that Respondents City of Henderson and Thedrick Andres’ Motion for Stay and for
Partial Deferral to the Grievance and Arbitration Procedure be granted; and (3) that no
decision has been reached at this time on Respondents City of Henderson and Chief
Thedrick Andres’ Partial Motion to Dismiss the First Amended Complaint or for a More
Definite Statement.

Additional Period of Public Comment
No public comment was offered.

Adjournment
There being no additional business to conduct, Chair adjourned the
meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner
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David Roger, Esq.

Nevada State Bar No. 2781 FILED

Las Vegas Police Protective Association July 20, 2021
9330 W. Lake Mead Blvd., Ste. 200 State of Nevada
Las Vegas, NV 89134 E.M.R.B.
(702) 384-8692 3:17 p.m.

(702) 824-2261 - fax
Attorney for Complainants

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

LAS VEGAS POLICE PROTECTIVE

ASSOCIATION
9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Complainant,

VS.

CITY OF LAS VEGAS
495 S. Main Street

Las Vegas, NV 89101

Respondent.

STATE OF NEVADA

Case No.: 2021-004

STIPULATION AND ORDER FOR DISMISSAL WITH PREJUDICE

IT IS HEREBY STIPULATED AND AGREED, by and between the Parties, Complainant, Las

Vegas Police Protective Association by and through their counsel of record, David Roger, Esq.,

and Respondent, the City of Las Vegas (“Respondent™), by and through its counsel of record,

Bryan K. Scott, City Attorney, by Morgan Davis, Assistant City Aftorney, that the Complaint

on file herein is dismissed with prejudice and that each side is to bear its own attorney’s fees.

1
/1
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Dated this l_?_ day of July, 2021.
LVPPA GENERAL COUNSEL

Byl Lt
David Roger, Esq.
Nevada Bar No. 2781
9330 West Lake Mead Blvd., Ste, 200
Las Vegas, Nevada 89134
Attorney for Complainants

M\J
Dated this®° _ day of July, 2021.

BRYAN K. SCOTT,
City Attorney /

~

By YV O S
Morgan Davis
Assistant City @omey
Nevada Bar No-3707
495 South Main Street

Las Vegas, Nevada 89101
Attorney for Respondent City of Las Vegus

ORDER

IT IS SO ORDERED.
Dated this ___ day of July, 2021.

Employee-Management Relations Board
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BEFORE THE NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOA?\ LE D

OPERATING ENGINEERS,
LOCAL UNION NO. 3,

Complainant, CASE NO. 2020-012

vs.

COMPLAINANT' S

INCLINE VILLAGE GENERAL STATUS REPORT

IMPROVEMENT DISTRICT,
Respondent.

/

COMES NOW, Complainant, Operating Engineers, Local Union
No. 3, by and through its attorney of record, and heréby submits a
Status Report in accordance with the Board’s Order (Item No. 864-B)
dated February 4, 2021, in this matter.!
Backaround
The Order provides in pertinent part:

IT IS, THEREFORE, ORDERED that the stay remain in
effect . .

IT IS FURTHER ORDERED that Complainant shall submit
proof of filing a grievance within 30 days of the date of
this Order.

IT IS FURTHER ORDERED that the parties shall file
joint status reports every 60 days from the date of the
filing of the grievance.

In accordance with the Board’s Order, on February 5, 2021,
Complainant filed a Grievance as directed and on February 26, 2021.

Complainant subsequently filed a Proof of Filing Grievance with a

copy of the Grievance attached as Exhibit 1, to which Respondent

! Undersigned counsel initially prepared the instant Status Report as

a Joint Status Report and sent it to Respondent’s counsel for review via
email on Friday, June 11, 2021. However, undersigned counsel received
no response. So, once again, Complainant is filing an individual Status
Report.
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filed a Response and Complainant filed a Reply. Thereafter,
Complainant and Respondent filed individual Status Reports on or
about April 6, 2021. The Board reviewed the parties’ Status
Reports on April 15, 2021, but took no action.

Since then, Respondent issued a Step 4 grievance response
dated April 19, 2021, once again, denying the Grievance as untimely
(“filed nearly 17 months late”). Exhibit 1 hereto. "Given that it
would be “extreme[ly] prejudic[ial]” pursuant to NAC 288.375(2) and
needlessly expensive to the parties for Complainant to proceed to
arbitration with the pending Grievance that was filed nearly 17
months after the underlying incident, Complainant did not advance
the Grievance to Step 5 arbitration. Thus, Complainant has now
exhausted its administrative remedies.

Additionally, as confirmed in Respondent’s Response filed
March 8, 2021, the parties resolved the underlying contract issue
with Arbitrator Shapiro on October 9, 2019. Response, Exhibit 7.
Thus, Complainant has made “a clear showing of special
circumstances” to explain why a grievance was not pursued in
October, 2019.

Therefore, Complainant respectfully requests an order from the
Board lifting the stay of this matter, considering the remaining
issues in Respondent’s Motion to Dismiss and denying Respondent’s
Motion to Dismiss.

DATED this 14 day of June, 2021.

Dyer Lawrence, LLP

By: : _‘/--'—'__f m Ep—

Thoads J. Donzldson

Nevada State Bar No. 5283
tdonaldson@dyerlawrence.com
Attorneys for Complainant






LLP

Dyer Lawrence,
2805 Mountain Street

Nevada

(775) 885-1896

89703

Carson City,

0 3 O W B W N

—
S N

12
13
14
15
16
17
18
19
20
21
22

24

25

26
27
28

CERTIFICATE OF SERVICE
Pursuant to NAC 288.070, I certify that I am an employee of
DYER LAWRENCE, LLP, and that on the 14t day of June, 2021, I sent
via electronic mail a true and correct copy of the within

COMPLAINANT’S STATUS REPORT addressed to:

Jason D. Guinasso, Esq.
Hutchison & Steffen, PLLC

500 Damonte Ranch Parkway, #0980
Reno, NV 89521
jguinasso@hutchlegal.com

\(SLL\M (ﬂ/\/UQ’Z\

Kelly Gilbert
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i INCLINE
B VILLAGE

.GENERAL IMPROVEMENT DISTRICT

April 19, 2021

Phillip Herring, Sr. Business Agent
1290 Corporate Blvd.
Reno, NV 89502

Re: Robert Lyle -
Step One Grievance Process

Dear Mr. Herring,
| have received of your letter, dated April 6, 2021, advising of the Union's disagreement with the

District’s denial of the Union’s grievance. | have already addressed your grievance once, and the Interim
Director of Human Resources, Erin Feore, has addressed your grievance twice, |

Again, as a threshold issue, I will note that your letter seems to ignore everything set forth in both Ms.
Feore’s explanation denying the Union’s grievance, as well as mine. You appear to be continuing with
the idea that, if you repeat the same false assertions over and over, the assertions will become true over
time. Rest assured, such tactics will not persuade the district to change its stance. '

The Union’s grievance alleges to be on “behalf of Mr. Lyle” concerning alleged actions of the District, |
“[d]uring the Union's investigation of Mr. Lyle’s termination.” However, the Union’s grievance fails to
provide dates on which these alleged actions occurred. While | appreciate you provide a little more
detail to your grievance in your last correspondence, | still do not understand why you did not provide
dates for the actions youi are griéving of provide any other information to help me understand the
Union’s position. Making accusations and assertions alone does not establish as a matter of fact that
what you allege is true and correct. | need you to provide dates, documents, and any other information
to.corroborate the series accusations you have made concerning what you assert you were told by
former HR Manager Dee Carey. If you want to persuade me that there has been some viofation of the

" MOU, I need you to provide dates, documents, and any other evidence you have to support'your_'
position,

Al

B

ug

o

Further, as we explained previously, your grievance was denied for two reasons:

b

(1) The person you purport to be asserting a grievance for is no longer an employee with the
District; and
{2) Yourgrievance is untimely.

¢

FARSS & MIZTTATON

ADMINISTRATIVE OFFICES - 893 SOUTHWOOD BOULEVARD * INCLINE VILLAGE, NV 89451

PH: (775) 832-TT00 FX: (775) 832-I1T22 ' WWW:YOURTAHOEPLACE.COM






In this regard, the MOU, specifically pravides as follows:
14, Grievances

14,1  Exceptwherea rerhedy is otherwise provided for, any Employee shall have the right to
present a grievance arising from his employment in accordance with the rules-and regulations of
this procedure. A grievance shall-be defined as a dispute between the District and the Union
arising over the interpretation or application of a specific provision of this Agreement which is
not a management right, Grievances as defined above shall be resolved pursuant to this Article.

Ak

14.3  Certain time limits in the grievance procedure are designed to quickly settle a grievance.
It is realized, however, than on occasion the parties concerned may be unable to comply with
the established fimitations. in such instances, the limitations may be extended upon the mutual
agreement of all parties concerned in writing, in advance of the expiration of the time limits. ...

14.4  Failure of the aggrieved Employee to file an appeal within the prescribed time limit for
any step of the procedure shall constitute abandonment of the grievance. Employer shall

abide by prescribed time limits.
Kk !

14.7  The grievance procedure shall be as follows:

Step 1. When an Employee becomes aware that dissatisfaction exists with their work or
workstation, Employee should discuss the matter informally with their immediate supervisor.
tnitial discussion should be sought by the Employée not later than (10) working days after the
event giving rise to the grievance occurred, or ten (10} working days after the Employee should
have had knowledge of the event, whichever is later. ...

You are not an employee of the District. Therefore, you do not have an independent right to bring a
grievance under the MOU. Mr. Lyle has not been an employee with this District since September 4,
2018. Therefore, this grievance is invalid. Additionally, when Mr. Lyle’s employment ended, he signed a
settlement and.refease which preciudes him from making claims or demands against the District,

Moreover, if we have the dates of the aileged acts you are grieving correct from what we have
reviewed, this griévance'js being filed nearly 17 months [ate. This is clearly outside of the time periods
agreed upon in our MOU for bringing a grievance. The issue you are grieving were raised by the Union’s
attorney on or about October 9, 2019, and resolved. in this regard, the Union’s attorney asked the
District to issue a clarification to the witnesses involved that they are, “free to discuss the matter with
anyone, inc!ﬁding the Union.” If there was any further complaint with the District’s.alleged actions or if
the Union did not believe that the District had done what the Union's attorney had requested or, if as
you assert, Ms. Carey had done the things you have alleged in your last letter, the Union, on behalf of
Mr. Lyle, should have initiated this grievance at that time. The Unien and Mr. Lyle did not, effectively
waiving this issue under the MOU.






To date, all of your letters to the District have failed to provide any clarifying information or rebuttal of
the District’s findings and conclusions in support of our denial of your grievance. Therefore, you have
left me no other choice but to affirm all the previous determinations to deny the Union’s grievance.
‘However, if you would like to supplement your previous responses explaining why you disagree with the
denial of the Union’s untimely grievance, | am willing to reconsider my decision.

if you disagree with this determination, the MOU provides that you have ten (10) working days to
request that the Union’s grievance be advanced to arbitration.

Respectfully, ) 7

indra Winguest

General Mandger
Incline Village General Improvement District

R
b

cc: Jason D. Guinasso, Esq., Special Counsel
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Jason D. Guinasso, Esq. (SBN# 8478)
Alex R. Velto, Esq. (SBN# 14961)
HUTCHISON & STEFFEN, PLLC

FILED
June 16, 2021

500 Damonte Ranch Parkway, Suite 980 State of Nevada
Reno, Nevada 89521 E.M.R.B.
Telephone: (775) 853-8746 11:35a.m.

Facsimile: (775) 201-9611

Atlorneys jor Kespondeni

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

OPERATING ENGINEERS LOCAL UNION Case Number: 2020-012
NO. 3.

Complainant,
V. RESPONDENT’S STATUS REPORT

AND REQUEST FOR STAY TO BE

INCLINE VILLAGE GENERAL LIFTED AND MATTER DISMISSED
IMPROVEMENT DISTRICT,

Respondent.

RESPONDENT, INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT
(“IVGID”) submits its Status Report and Request for Stay to be Lifted and Matter Dismissed.

Complainant filed an Offer of Proof dated December 17, 2020 in which it attempted to
circumvent this Board’s determination that it had failed to engage in the specifically bargained
for grievance process outlined in the Memorandum of Understanding (MOU) between it and
Respondent Incline Village General Improvement District (IVGID). The Board rejected the
attempt to circumvent the requirement that the Union exhaust its contractual remedies in its Order

filed February 4, 2021.

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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On or about February 11, 2021, the Complainant filed a grievance with IVGID pursuant
to the MOU. See Exhibit 1 (Letter from Union to IVGID).

On or about February 18, 2021, IVGID’s Interim Human Resources Manager responded
to the Union’s grievance and specifically advised, “If you disagree with this determination, you
have five (5) working days from the receipt of this letter to request that this grievance be presented
to the General Manager for review.” See Exhibit 2 (Letter from IVGID to Union).

On or about March 1, 2021, the Union sent a letter to IVGID advising that the Union
disagreed with IVGID’s decision; however, the Union did not provide any reasons why it
disagreed or any additional information or rebuttal to IVGID’s findings and conclusions. See
Exhibit 3 (Letter from Union to IVGID).

On or about March 5, 2021, IVGID responded to the Union’s March 1, 2021, letter and
specifically advised:

In your March 1, 2021, letter, you failed to provide any clarifying
information or rebuttal of Ms. Feore’s findings and conclusions in
support of her denial of your grievance. Therefore, you have left me
no other choice but to affirm her determination to deny the Union’s
grievance. However, if you would like to supplement your March
1, 2021, letter, explaining why you disagree with Ms. Feore’s denial
of your grievance, I would be willing to reconsider my decision.

If you disagree with this determination, the MOU provides that you
have ten (10) working days to request that the Union’s grievance be
advanced to arbitration.

See Exhibit 4 (Letter from IVGID to Union).

However, to date, the Union still has failed to exhaust its contractual remedies. In this

regard, the Union has failed to provide IVGID with information and documents supporting its

grievance and has failed to request an arbitration (which as of the filing of this pleading with the

Board the Union has no further time in which to request arbitration). See Exhibit 5 (Excerpt of

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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Section 14 of the MOU). As the Union has failed to engage in arbitration all available remedies
under the MOU have not been exhausted. The Union has not responded over a period of months
to the March 5, 2021 letter and thus has abandoned the grievance process without seeing it through
to completion. Under this Board’s well established precedent, the Complainant is required to
exhaust its contractual remedies, which were collectively bargained for.

Importantly, the heart of this dispute brought by the Union is the District’s interpretation
and application of the MOU.

First, the Union’s grievance alleges to be on “behalf of Mr. Lyle” concerning alleged
actions of the District, “[d]uring the Union’s investigation of Mr. Lyle’s termination.” However,
the Union’s grievance fails to provide dates on which these alleged actions occurred.

The MOU provides in pertinent part as follows:

14.  Grievances

14.1 Except where a remedy is otherwise provided for, any
Employee shall have the right to present a grievance arising from
his employment in accordance with the rules and regulations of this
procedure. A grievance shall be defined as a dispute between the
District and the Union arising over the interpretation or application
of a specific provision of this Agreement which is not a management
right. Grievances as defined above shall be resolved pursuant to this
Article.

%k

143  Certain time limits in the grievance procedure are designed
to quickly settle a grievance. It is realized, however, that on
occasion the parties concerned may be unable to comply with the
established limitations. In such instances, the limitations may be
extended upon the mutual agreement of all parties concerned in
writing, in advance of the expiration of the time limits. ...

14.4 Failure of the aggrieved Employee to file an appeal
within the prescribed time limit for any step of the procedure
shall constitute abandonment of the grievance. Employer shall
abide by prescribed time limits.

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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14.7 The grievance procedure shall be as follows:

Step 1. When an Employee becomes aware that dissatisfaction
exists with their work or workstation, Employee should discuss the
matter informally with their immediate supervisor. Initial discussion
should be sought by the Employee not later than (10) working
days after the event giving rise to the grievance occurred, or ten (10)
working days after the Employee should have had knowledge of
the event, whichever is later. ...

(emphasis supplied).

Here, Mr. Lyle has not been an employee with this District since September 4, 2018.
Therefore, under the terms of the MOU, this grievance is invalid. Additionally, when Mr. Lyle’s
employment ended, he signed a settlement and release which precluded him from making claims
or demands against the District.

Moreover, if the dates of the alleged acts being grieved are September or October of 2019,
the grievance is being filed nearly 17 months late. This is clearly outside of the time periods
agreed upon in the MOU for bringing a grievance.

Furthermore, as IVGID has explained in previous pleadings, the clause in Section 10 of
the MOU limits employee discussion, in a very limited fashion, with Union representatives so
that the workplace is not disrupted. See Exhibit 6 (Excerpt of Section 10 of the MOU). As
defined in the MOU, a grievance is “a dispute between the District and the Union arising over the
interpretation or application of a specific provision of [the] Agreement which is not a management
right.” The Union failed to exhaust its contractual remedy with IVGID when it failed to file a
timely grievance challenging IVGID’s alleged action. Central to the Union’s Complaint, and the
District’s main defense, is IVGID’s interpretation and application of Article 10 of the MOU—

governing employee communication with a Union representative. Assuming for the sake of

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
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argument only, the assertions in the Union’s Complaint were to be taken as true and correct, then
IVGID—at worst—improperly applied the provision in the MOU by overbroadly applying
Article 10 of the MOU and placing a limit on Union member conversations with Union attorneys
on District property in preparation for an arbitration proceeding. The Union’s allegation can be
condensed to a simple phrase: IVGID applied “a specific provision of this Agreement” in a
manner that the Union claims “is not a management right,” which means the Union needed to file
a grievance and exhaust its contractual remedies before it prematurely filed a complaint with this
Board. Indeed, it was precisely these types of disputes that were contemplated and collectively
bargained for by the Union and IVGID in the MOU with the ultimate decision regarding the
appropriate interpretation and application of the MOU being reserved to an arbitrator.
Nevertheless, the Union seems to be attempting to use the EMRB complaint process to
circumvent the MOU and cover up its own negligence in filing an untimely grievance with
IVGID.

Finally, and perhaps most ironically, this issue relating to Article 10 subsection 10.1 was
previously addressed by an attorney for the Union on October 9, 2019 and resolved. Specifically,
after complaining about perceived District violations of Union rights, the Union Attorney asked
IVGID to issue a clarification to witnesses involved in the arbitrated matter concerning Mr. Lyle’s

2%

termination that they are, “free to discuss the matter with anyone, including the Union.” See
Exhibit 7 (October 9, 2019 email from Union Attorney to IVGID District Legal Counsel).
This statement of clarification resolved the issue. If the Union and its Counsel did not believe
IVGID had done enough they should have initiated a grievance at that time, not delayed a time

frame of years and then only now file a grievance.

This Board’s precedent errs in favor of the grievance procedure when “it is not clear to the

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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Board based upon the documents submitted whether the Complainant has exhausted [its]
contractual remedies under the collective bargaining agreement.” Darlene Rosenberg v. The City,
of North Las Vegas, Case No. A1-045951 (2009). As this Board has recognized: “[t]he preferred
method for resolving disputes is through the bargained-for grievance process, and [this Board]
appl[ies] NAC 288.375(2) liberally to effectuate that purpose.” Storey County Firefighters
Association, IAAF Local 4226 v. Storey County, CASE NO. A1-045979 (2010). Continually in|
these cases and similar decisions by this Board it has been required that the contractually bargained
for process be implemented, and only then after resolution any lingering issues should be brought
before the Board. Complainant has not done this; it has abandoned the grievance process and thus
the claim before this Board should be dismissed.

Further this claim is outside the statute of limitations prescribed by NRS 288.110(4), whichl
limits the jurisdiction of this Board to matters which occurred within the prior six (6) months.
Here, the allegations related to conduct occurred in 2019 more than a year later and the Union has
just now filed a grievance request. As such the Union is outside the statute of limitations and has
not established special circumstances of continuing behavior to justify extending the period. Las|
Vegas Police Protective Association Metro Inc. v. Las Vegas Metropolitan Police Department,
Case No. A1-045817(2005). In such case the complainant attempted to argue that the six-month|
statute of limitations should be resurrected by the writing of a letter to address the issue even|
though at the time the letter was written the action in question had occurred over six months ago.
The Board refused to allow the resurrection of a claim by such manner. Here, there is basis for
the same rationale, Complainant should not be allowed to resurrect it’s claim simply by filing a
grievance now. The Complaint and related grievance is exceptionally dilatory and outside the

prescribed six months. Given the timeline and fact that no special circumstances exist to extend

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
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the limitation period, this Board should grant Respondent’s Motion to Dismiss and dismiss|
Complainant’s claim with prejudice as untimely.

This Board forces parties to exhaust their contractual remedies before it exercises
jurisdiction unless there has been “a clear showing of special circumstances or extreme prejudice”
justifying either party’s failure to exhaust said remedies. NAC 288.375. While the Complainant
attempts to assert that special circumstances exist in the instant case it has failed to do so. It argues
that because the Union was dilatory in the filing of a grievance as it should have done, this entitles|
the Complainant to special circumstances by which to skip straight to a review by this Board.
There is simply no basis for setting aside such precedent and simply allowing a party to circumvent
the bargained for process by purposefully delaying and missing deadlines in an attempt to skip
straight to a review by this Board. The Board would be doing itself a great disservice if it were to
disregard its own precedent and hold that missing deadlines constitutes a special circumstance
through which a party is no longer obligated to adhere to the bargained for grievance process. It
could be foreseen that numerous disingenuous parties could take advantage of such a decisionl
whenever it would suit their desires.

Even more egregious is the fact that now the Union is once again dilatory and abandoned
its contractual obligation to request arbitration of stop the grievance process. It can only be
determined that they have chosen to stop the grievance process and abandon this claim. Therefore,
there is simply no basis to continue, and the matter should be dismissed.

Once again, because the Union has failed to exhaust its contractual remedies with IVGID,
the Board should dismiss the Union’s Complaint because the Union has not made “a clear showing
of special circumstances or extreme prejudice” in its failure to exhaust said remedies, as is required

under NAC 288.375. The Union is merely attempting to get a second bite at the proverbial apple

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

without having complied with the express provisions of the MOU and this Board’s clear and
unequivocal direction. In fact, in a moment of rare candor, the Union admitted that it failed to file
a grievance within the deadline set forth in the MOU specifically alleging that in fact its failure to
comply with the timelines established is the reason it believes special circumstances exist.

In accordance with the foregoing, when the Board makes a full determination on the
pending Motion to Dismiss, IVGID respectfully requests that this Board dismiss the Union’s
Complaint.

Dated this 16™ day of June, 2021.

HUTCHISON & STEFFEN, PLLC

By:  /s/Jason D. Guinasso

Jason D. Guinasso, Esq. (SBN# 8478)
Alex R. Velto, Esq. (SBN# 14961)

500 Damonte Ranch Parkway, Suite 980
Reno, Nevada 89521

Attorney for Respondent

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.200 (2), I caused a true and correct copy of the RESPONDENT’S
REQUEST FOR STAY TO BE LIFTED AND MATTER DISMISSED to be served on the
following individuals by depositing for mailing with postage prepaid via U.S. mail and via
electronic mail on this 16th day of June, 2021:

Thomas J. Donaldson
Francis C. Flaherty

Dyer Lawrence, LLP

2805 Mountain Street
Carson Citv. Nevada 89703

Attorneys for Complainant

/s/ Bernadette Francis
Employee of Hutchison & Steffen, PLLC

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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1290 CORPORATE BLVD., RENO, NV 89502 « (775) 857-4440 + FAX (775) 857-4443
Jurisdictlon: Northern California, Norlhern Nevada, Utah, Hawaif, and ihe MId-Pacific Istands

]
Erin Feore
Director of Human Resources
Incline Village GID.
893 Southwood BLVD.
Inecline Village, NV 89451

VIA: email and USPS # 7019 0700 0000 6598 1320
CC: Indra Winquest

RE: Robart Lyle

Date: Febfuﬁry 5, 2021 .

Dear Ms. Feore,

The union on behalf of Mx. Lyle is filing a step one grievance in accordance with
Article 10, Union Righte, sub section 10.1 and any other applicable articles of the
CBA dated July 1, 2017 thru June 30, 2020 in relation to the investigation that took
place during Mr. Lyle’s texmination. During the Union’s investigation of Mr. Lyle’s
termination, the District restricted the union business agent access to the
membership for investigative purposes and to serve subpoenas to members for an
upcoming arbitration hearing. These members may have had information related to
Mr. Lyle’s termination that the Union needed for the inveetigation and the hearing.
During the time at which the business agent came to the membership to
investigate, the members told the husiness agent they could not speak to anybody
about Mr, Lyle’s case. They stated that if that happened they would be disciplined
and that they had a gag order placed on everyone in the department where Mr. Lyle
had worked. Hence, a violation of Article 10 and 10.1 of the CBA. The Union is
requesting to meet and confer about this matter. Please advise of dates available by
the District to echedule a meeting within the next thirty days.

Regards,

Phillip Herring %

Sr. Business Agent





CC: Scott Pullerton - District Representative
Gening Liao, Esq. - House Counsel
Ralph Handa] ~ Business agent
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February 18, 2021

Phitlip Herring, Sr. Business Agent
1290 Corporate Bivd,
Reno, NV 89502

Re: Robert Lyle
Step One Grievance Process

Dear Mr, Herring,

1 am in receipt of your |etter, dated February 5, 2021 and recelved February 11, 2021, advising of the
Union's request to engage In conversation regarding an Incident occurring on or about October, 2019.
Your letter indicates that an incident cccurred in which the District violated Article 10, subsection 10.1,
of the Memorandum of Understanding (MOU), and a request to meet and confer about this matter has
been requested.

| have carefuily reviewed your grievance purporting to be on “behalf of Mr. Lyle” concerning alleged the
actions of the District, “[d]uring the Union's investigation of Mr. Lyle’s termination.” However, your
letter falis to provide dates on which these alleged actions occurred. In reviewing Mr. Lyle’s file, it
appears the alleged actions you are grieving took place in September or October of 2019.

Having considered the representations made in your {etter, your grievance is denied for two reasons:

{1) The person you purport to be asserting a grievance for is no longer an employee with the
District; and
{2} Your grievance is untimely.

In support of this decision, the MOU provides as follows:
14. Grievances

14.1  Except where a remedy is otherwise provided for, any Emplovee shall have the right to
present a grievance atising from his employment in accordance with the rules and reguiations of
this procedure. A grievance shall be defined as a dispute between the District and the Union
arising over the interpretation or application of a specific provision of this Agreement which is
not a management right. Grievances as defined above shall be resolved pursuant to this Article.

ok
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14.3  Certain time limits in the grievance procedure are designed to quickly settle a grievance.
It is realized, however, than on occasion the parties concerned may be unable to comply with
the established limitations. In such instances, the limitations may be extended upon the mutual
agreement of all parties concerned in writing, in advance of the expiration of the time limits. ...

14.4  Failure of the aggrieved Employee to flle an appeal within the prescribed time limit for
any step of the procedure shall constitute abandonment of the grievance. Employer shall

abide by prescribed time limits.
ek

14.7 The grievance procedure shall be as follows:

Step 1. When an Employee becomes aware that dissatisfaction exists with their work or
waorkstation, Empleyee should discuss the matter informally with their immedIate supervisor.
inftial discussion should be sought by the Employee not later than (10) working days after the
event giving rise to the grievance occurred, or ten {10) working days after the Emplayee should
have had knowledge of the event, whichever is later. ...

Mr. Lyle has not been an employee with this District since September 4, 2018, Therefore, this grievance
is Invalid. Additfonally, when Mr, Lyle’s employment ended, he signed a settlement and release which
precludes him from making claims or demands against the District,

Moreover, if | have the dates of the alleged acts you are grieving are correct from what | have reviewed,
this grievance is being filed nearly 17 months late. This is clearly outside of the time periods agreed
upon in our MOU for bringing a grievance.

Finally, | would also note that this issue was raised by the Unior's attorney on or about October 9, 2019,
and resoived. The Union’s attorney asked the District to issue a clarification to the wltnesses involved
that they are, “free to discuss the matter with anyone, including the Union.” If there was any further
complaint with the District’s alleged actions or if the Union did not befieve that the District had done
what the Union’s attorney had requested, the Union, on behalf of Mr. Lyle, should have Initlated this
grievance at that time.

If you disagree with this determination, you have five {5) working days from the receipt of this letter to
request that this grievance be presented 1o the General Manager for review,

Respectfully,

Eritt Feore
Interim Director of Human Resources
In¢line Village General Improvement District

e Indra Win'quest, General Manager
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555 WEST SILVER STREET, STE. 104, ELKO, NV 89801 - (775) 753-8761 - FAX (775) 753-3719
Jurisdietlon: Northern California, Northern Nevada, Utah, Hawaii, and the Mid-Paclific Islands

Erin Feore

Director of Human Resources
Incline Village GID.

893 Southwood BLVD.
Incline Village, NV 89451

RE: Robert Lyle

Date: Mareh 1, 2021

Dear Ms. Feore,

I am in receipt of your letter, dated February 18th, 2021 and received on February
22, 2021 advising of the District's denial of the step one grievance filed on behalf of
Mr. Lyle’s termination in regards to the violation of the current CBA, Article’s 10
and 10.1. The Union disagrees with this decision. Under the terms of the contract
and being that the steps involved require the next meeting to take place with the
Supervisor. I would like to move this to step two of the Grievance procedure

Regards,

Sr. Bt_lsineas Agent

CC: Scott Fullerton - District Representative
Gening Liao, Esq. - House Counsel
Ralpb Handel ~ Business agent
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INCLINE
\VILLAGE

GENERAL IMPROVEMENT DISTRICT

FRENR

March 5, 2021

Phillip Herring, Sr. Business Agent
1290 Corporate Blvd.
Reno, NV 89502

Re: Robert Lyle
Step One Grievance Process

Dear Mr. Herring,

{ have received of your letter, dated March 1, 2021, advising of the Unlon’s disagreement with the District's denial
of the Union’s grievance. | have also reviewed the Interlm Director of Human Resources, Erin Feore’s, reasons for
denying your grievance,

As a threshald issue, | will note that your letter seems to ignore everything set forth in Ms, Feore’s explanation
denying the Union’s grievance.

Far example, the Union's grievance alleges to be an "behalf of Mr, Lyle” concerning alleged actions of the District,
“[d]uring the Union’s Investigation of Mr. Lyle’s termination.” However, the Unlon’s grievance Fails to provide
dates on which these aileged actions occurred. Why didn't you provide dates for the actions you are grieving or
provide any other information to help me understand why you disagree with Ms. Feore’s determination?

Further, having considered the representations made in the Unjon’s grievance, Ms. Feore denied your grievance
for two reasons:

{1} The person you purport to be asserting a grievance for is no longer an employee with the District; and
{2} Your grievance Is untimely.

In support of her decision, she directed your attentlon to the MOU, which provides as follows:
14, Grievances

14.1 Except where a remedy is otherwise provided for, any Employee shall have the right to present a
grievance arlsing from his employment in accordance with the rules and regulations of this procedure. A
grievance shall be defined as a dispute between the District and the Unlon arising over the interpretation
or application of a specific pravision of this Agreement which Is not 8 management right. Grievances as
defined above shall be resolved pursuant to this Article.

whn

ADMINISTRATIVE OFFICES * 893 SOUTHWOOD BOULEVARD * INCLINE VILLAGE, NV 894§1I
PH: (775} 832-1100 FX: {775) 832-IT122 * WW\W.YOURTAHOEPLACE.COM





143  Certain time limits in the grievance procedure are designed to quickly settle a grievance. Itis
realized, however, than on occasion the parties concerned may be unable to comply with the established
limitations. In such instances, the limitations may be extended upon the mutual agreement of all parties
concerned in writing, in advance of the expiration of the time limits. ...

14.4 Eaflure of the aperieved Employee ta file an sppeal within the prescribed time limit for any

sten of the procedure shall canstitute abandonment of the grievance. Employer shall ablde by
prescribed ttme {imits.

ELL

14,7  The grievance procedure shall be as follows:

Step 3. When an Employee becomes aware that dissatisfaction exists with their work or workstation,
Employee should discuss the matter informally with their immediate supervisor. Initial discussion should
be sought by the Employee pot later than [10) working days after the event giving rise to the grievance
occurred, or ten {10} working days after the Employee should have had knowledge of the event,
whichever |s [ater. ...

Mr. Lyle has not been an employee with this District since September 4, 2018, Therefore, this grievance Is invalid.
Additionally, when Mr. Lyle's employment ended, he signed a settlement and release which precludes him from
making claims or demands against the District.

Moreover, IFwe have the dates of the alleged acts you are grieving correct from what we have reviewed, this
grievance is being filed nearly 17 months late. As Ms, Feore pointed out, this is clearly outside of the time perjods
agreed upon in our MOU for bringing a grievance, Finally, Ms. Feore notes that the issue you are grieving was
rdised by the Union’s attorney on or about October 9, 2019, and resolved. In this regard, the Union’s attorney
asked the District to Issue a clarifllcation to the witnesses involved that they are, “free to discuss the matter with
anyone, including the Unlon.” If there was any further complaint with the District’s alleged actions or If the Unlon
did not belleve that the District had done what the Unlon’s attorney had requested, the Unlon, on behalf of Mr.
Lyle, should have Inltiated this grievance at that time.

In your March 1, 2021, letter, you failed to provide any clarifying information or rebuttal of Ms. Feore's findings
and conclusions In support of her denial of your grievance. Therefore, you have left me no other choice but to
affirm her determination to deny the Unlon's grlevance. However, if you would like to supplement your March 1,
2021, letter, explatning why you disagree with Ms. Feore’s denial of your grievance, 1 would be willing to
reconsider my decision.

If you disagree with this determination, the MOU provides that you have ten {10) working days to request that the
Uinion's grievance be advanced to arbitration.

Res

i -
General Manager
Incline Village General Improvement District
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13.2 When an employse is placed on investigatory leave, the Union will be sent a
notice of such action,

13.23 Any Employes being suspended, involuntarily demoted or discharged shall not

be removed from the payroll or otherwise adversely affected until after the completion of a pre-
disciplinary hearing before the Department Head or acting Department Head. The purpose of a
pre-disciplinary hearing is for the Employae to respond to the specific

charges and present evidence on their behalf. The Employee must be timely notified in

writing of the dismigsal, involuntary demotion or suspension and the reasons therefore.

The Employee shall havs the right to be represented at this hearing by a Union
Representative. After hearing the evidence presentad at the hearlng, the Department

Head shall render a writlen decision within five (5) working days. Disclpline more severe than
that described in the Notice of Intent may not be imposed without the Issuance of a further
Notice of Intent; however, the District may reduce such diacipline without the issuance of a
further Notice of Intent, A copy of the decision will be pravided to the Unilon.

12.4 Upon receiving the Department Head's witten decislon, an Employee who has
been suspeanded, involuntarily demoted or discharged, shall have the right to appeal
such decision through the Grievance and Arbitration Procedura of this Agreement,

beginning at Step 4.
14,  GRIEVANGES

14.1 Except where a remedy is otherwise provided for, any Employee shall have the

right to present a grievance arieing from his employment in accordance with the rules

and regutations of thls procedure. A grfevance shall be dsfined as a dispute between the
District and the Union ariging over the Interpretation or application of a specific provision of this
Agreement which 1 not a management right. Grievances as defined above shalj be rescived
pursuant to this Article.

14.2 All parties so involved must act in good falth and etrive for objectivity, while
endeavoring to reach & solution at the sarliest possible step of the procedurs. The
aggrieved Emplayee shall have the assurance that filing of a grievance will not resuli in
reprisal of any nature. The aggrieved Employee shall have the right to be represented
or accompenied by a Representative of the Union at all etages of the grievance
procedure,

14.3 Certsin time limits in the grievance procedure ere designad fo quickly settle a
grievance. i is realized, however, that on accaslon the parties concarnad may be
unable to comply with the established limltations. In such instances, the limitations may
be extended upon the mutyal agreement of all parties concarned In writing, In advance
of the expiration of the tima iimits. Deadlines which falt on a District non-businese day
will automatically be extended fo the next business day, A business day is Monday
through Fridey, excluding observed holidays.

14.4 Fallure of the aggrieved Employee to file an appeal within the prescribed time

limit for any step of the procedure shall conati{ute abandonment of the grievance.
Employer shall abide by preacribad time limits.

14.5 Any person responsible for conducting any confersnice, meeting or hearing
pe. 16
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under the formal grievance procedure shall give due and fimely notice to all persons
concarned.

14.6 When fwo or mare Employees axperience a common grievance, they may

inltiate a single grievance proceeding. The initlal hearing of the grievance shall be by

the immediate Supervisor, Manager or Depariment Head who has the prime responsibility for
all of the aggrieved Employees,

14.7 The grievance procedure shell be as follows:

Step 1. When an Employes becomes aware that dissatisfaction exists with their
work or work situstion, Employse should discuss the matter iInformally with their
immediate supervigor, Initial discussion should be sought by the Employee not
later than ten (10) working days efter the event giving rise to the grievance
oceurred, or ten (10} working days after the Employee should have had knowladge
of the event, whichever s later, The following provisions relating to formal
grievance procedure does not restrict the Employee and Supervisor from sesking
advice and counsel from Managers and Dapartment Heads when:

a) Mutually consented to by the Employee and Supervisor.
b) It appears that setilement can be reached at this Informal leve!.

Step 2. The Supervisor will hear the grievance and give their written decision
within five (5) working days of the receipt of the formal grievance papers.

Step 3. |f the written decision of the Supervisor is unsatisfactory to the
Employae, the Employee may request that the grlevance be presented fo the
Department Head for review. This request must be made in writing within flve {5)
working days of the receipt of the Supervisor's declsion. The Department Head
will hear the grievance and give thair written decislon within ten (10) working
days of the receipt of the formal grievance papers,

Step 4. If the written decislon of the Department Head is unsatisfactory to the
Employsee, the Employee may request that the grlevance be presented to the
General Manager for review. This raquest must be made In writing within five (5)
working deys of the recsipt of the Depariment Head's decision. The General
Manager wilt hear the grievance and give their written declston within ten (10)
working days of the receipt of the formal grievance papers.

Step 5. If the written declsion of the General Manager is unsatisfactory tothe
Employse, the Union or Emnployee within ten (10} working days may request the
grievance be advanced to arbitration. The arbltrator list will be requested within
one-hundred twenty (120) days and the arhiiratar from a list of seven (7) names
supplied by the Federal Medlation and Conclliatory Service (FMCS), or another
arbitration service mutually agresable to the Employer and Union, The partias
shall select the arbitrator by alternately striking hames untit one name remains.
The Union representstive shall strike the first name. The decision of the arbitrator
shall be final and binding upon both parties.

14.8 The arbltrator ehall hava no authority to alter, emend, add to or subtrect in any
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way the terms and condltions of this Agreement. The arbitrator shall confine their
daclsion to a determination of the facts and an interpretation and application of this
Agreement. The parties agres to each pay ane-half the costs of the arbitrator.

14.9 COMPLAINT RESOLUTION PROCEDURE
14.9.1 JERMS

14.8.2 A complaint is defined as a compiaint by an employes or the Union regarding the terms
and conditions of an employee’s employment which are not subject fo the
Grisvance and Arbitralion Procedures,

1493 ADJ PLAINTS

14.9.4 The employse shall aftempt to resolve complaints with histher immediate
supervisor as soon as practicable. If the complaint is not resolved through

informal discussion, the employes may notlfy the shop steward. The shop

steward shall invastigats the complaint and make a report to the Union representative.

14.9.8 When the Union has g compiaint or when an employee's complaint has not been
resolved, tha Union representative may bring the complaint to the attention of the
District. The Union representative and the iocal Personnel Department will meat

to discuss the complaint and to attempt to resolve it.

14.9.6 Informel resolutions, although final, shall not be precedent setting, unless
otherwise agreed fo by the partles. Ssttlement offers made in this informal
process shall not be introduced egainst a,party or in grievances or arbitration.

16. CESSATION OF WORK

15.1 Under no circumstances shall any 'dlsputa or disagreement be permifted fo cause
a cessation of work, Employer hereby declares oppaosition to lookouts and Union hereby
declares opposition to sirikes, sympathetic or otherwise, and to stoppage or elowdown of
worlk.

16. HEALTH AND WELFARE

16.1 Employar will provide and pay 100% of the insurance premium costs of medical,
hospital, dental, prescription, and vision covarage, for employess end dependents for all
employees hired prior to or on June 30, 2012. Employees hired on or after July 14,2012
will pay twenty-five percant (25%) of the cost of dependent coverage. The Employer

will provide and pay 100% of insurance premium costs for life, accidental death and
dismemberment, ghart term and disabllity insurances for the employes for the life of the
contract,

16.2 The Employer shall provide a lang-term disability plan at no cost to the
Employees. The current plan will provide a benefit aqual to 68 & 2/3% of monthly selary

(not ta exceed $7,500,00 a month} commencing on the ninety-first (91) day of &
guelifying disabllity.

pe. 18
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9.6 Inthe event of a death of a member of the Employee's immediate family, the
Employee shall be granted a leave of absence, with pay, for a period of up to forty (40)
working hours for final arrangemente. For the purposes of this Section, the immediate
family shall be defined as those within the 3rd degree of consanguinity or affinity. See
Exhlibit D for consanguinity and affinity chart, Evidence of death may be required by the
Employer.

10. UNION RIGHTS

10,1 A duly authorized representative of Union may be permitted to talk on the Job with
Employee's subject to this Agreement, for the purpose of ascertaining whether or not thie
Agreement is being observed by all parties, or in adjusting grievances, and for no other
reasona, Union agrees that this privilege shall be so exerclsed as to not interfere with

the work in the departments.

10.2 The union shall notify the Emplayer of the selection of the job steward.

10.3 The job steward ehall not stop the Employer's work for any reason, or tell any
Employee covered by this Agreement that Employee cannot work on the job.

10,4 It Is hersby mutually understood and agreed that no person is authonized to act as
ot is to be deemed to be an authorized agent of either party to this Agreement unless the
party appointing such authortzed agent has first notified the other in writing of such
appolintment and the acope of the authority of such an agent.

10.5 itis hereby agread and understond that the following persons and no other shall
be the authorized apents of the respective parties untll furthar notice as provided in
Section 10.4 hareof;

Duty eutharized agent of the Unian shall be: Businese
Manager or Business Representative designated by the
Business Manager.

Duly authorized agent of the Employer shall be the
General Manager, or any other person authorized by
Employer to act es his agent whose Identity and scops of
authority has been made known to the Local Union by
written communication from said Empiloyer.

41. DISCIPLINE AND DISCHARGE

Tha purpeose of this article is to provide for an equitable and expeditious manner far the
resolution of dispules ariging from the Imposition of discipline. The tenure and status of

svery employse is conditioned on reasonable standarde of personal conduct and job
performanca, Failure to meet such standards shafl be just causge for disciplinary action. In
addition to the causes set forth in the Disirict peraonne! policies, discipline may be based upon
any of the following grounds:

1. Fallure to fully perform required duties,
pg. 13
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From: Meetl Sudame - »

Subject: FW: Operating engineers Loca Jhion No. 3 v. Incline Village General
Improvement District (Request for phone call between the parties)

Date: October 9, 2019 at 2:28:54 PM PDT

To: "Jason D. Guinasso" «

Jason,

Based on the arbitrator’s ruling please ask the District to issue a clarification to the
witnesses involved that they are free to discuss the matter with anyone, including the
Union.

Even if it is the Distriet’s position that such an instruction was not given, there is clearly
confusion out there about what the witnesses can discuss. We have been told by multiple
witnesses that Dee Carey informed them that they are not allowed to discuss Robert Lyle’s
termination with anyone both in September, 2018 at the time of the termination, and more
recently. A clarification will comply with the arbilrator’s ruling below.

Let me know if you have any questions regarding this matter.
Sincerely,

Meeti Sudame

Associate House Counsgl

Operating Engineers Lacal Union No. 3
1620 South Loop Road,

Alameda, CA 94502

Phone: (510) 748-7400 ext, 3630

Fax: (510) 748-7436

From: Len Shapiro <fzhapadr®agl.com:>

Sent: Wednesday, October 9, 2019 11:48 AM

To: jguinasso@hutchical.com

Cc: Meeti Sudame < 3.org>; Phillip Herring <f @oed,erg>

Subject: Re: Operating Engineers Local Union No. 3 v. Incline Village General Improvement
District {(Request for phone call between the parties)

My general ruling is that employees are fiee to discuss or not discuss anything they wish or
do not wish on their own time.





Work out what you can between you.
See you at the hearing.

Leonard M. Shapiro
Avrbitrator
Sent from AOL Mobile Mail

On Wednesday, October 9, 2019, Jason D. Guinasso <jguinasso@hutchlegs/.com> wrote:
This representation is not accurate, 1 look forward to conversation.

On Oct 9, 2019, at 7:23 AM, Meeti Sudame <msudameifoes org> wrote:

Dear Arbitrator Shapiro,

I am writing to raise an issue that has come to the Union’s attention. Based on a
conversation between the Union’s agent and the Union’s members and witnesses in the
upcoming arbitration, it has come to our attention that the District has instructed the
witnesses not to discuss the matter with the Union until the hearing. The unlawful
instruction has restricted our ability to prepare for the upcoming arbitration as the
employer has unlawfully limited the Union’s access to its members in a representational
matter,

The grievant is requesting to set up a phone call between the parties to discuss this issue. 1
am available anytime, Wednesday, 10/9/19, Thursday, 10/10/19 after 2pm, and anytime
on Friday. Grievant wishes to resolve this matter well in advance of the arbitration.
Respondent’s counsel is copied on this communication.

Thanks,

Meeti Sudame

Associate House Counsel

Operating Engineers Local Union No. 3
1620 South Loop Road,

Alameda, CA 94502

Phone: (510) 748-7400 ext. 3630

Fax: (510) 748-7436

Page 20f 3





msudame(@oe3.org

Jason D. Guinasso
Partner
HS logzo

HUTCHISON & STEFFEN, PLLC
(775) 853-8746
hutchlegal,com

Notice of Confid entinlity: The information transmitted is intended only for the person or entity to whom it is
addressed and may contain confidential and/or privileged material. Any review, retransmission, dissemination
or other use of, or taking any aclion in reliance upon, this information by anyone other than the intended
recipient is not authorized.
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BEFORE THE NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

FILED
July 14, 2021
State of Nevada
OPERATING ENGINEERS, E.M.RB
LOCAL UNION NO. 3, e
9:03 a.m.
Complainant, CASE NO. 2020-012

VS«

COMPLAINANT’S RESPONSE TO
RESPONDENT’S STATUS REPORT
AND REQUEST FOR STAY TO BE
LIFTED AND MATTER DISMISSED

INCLINE VILLAGE GENERAL
IMPROVEMENT DISTRICT,

Respondent.

/

COMES NOW, Complainant, Operating Engineers, Local Union
No. 3, by and through its attorney of record, and hereby responds
to Respondent’s Status Report and Request for Stay to be Lifted and
Matter Dismissed (“Request”) filed herein on June 16, 2021. The
instant response 1s in accordance with the Commissioner’s Order
dated July 1, 2021, in this matter.

Background

This matter was initiated with the Complaint filed on
March 9, 2020. The Complaint alleged two (2) counts of prohibited
labor practices committed by Respondent approximately five (5)
months earlier, in October, 2019. Complaint, pp. 3-5.

On or about March 31, 2020, Respondent filed a Motion to
Dismiss the Complaint, which Complainant opposed. By Order (Item
No. 864) dated June 2, 2020, the Board granted in part and denied
in part the Motion to Dismiss, stayed the matter pending exhaustion
of contractual remedies and required joint status reports every
ninety (90) days.

/7
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As a result of those status reports, the Board subsequently
issued an Order (Item No. 864-B) dated February 4, 2021. The Order
provides in pertinent part:

IT IS, THEREFORE, ORDERED that the stay remain in
effect s

IT IS FURTHER ORDERED that Complainant shall submit
proof of filing a grievance within 30 days of the date of
this Order.

IT IS FURTHER ORDERED that the parties shall file
joint status reports every 60 days from the date of the
filing of the grievance.

In accordance with the Board’s Order, on February 5, 2021,
Complainant filed a Grievance as directed, and on
February 26, 2021, Complainant subsequently filed a Proof of Filing
Grievance with a copy of the Grievance attached as Exhibit 1.
Thereafter, Complainant and Respondent filed individual status
reports and the Grievance advanced through the parties’ grievance
process.

Contrary to Respondent’s false contention that Complainant
“has not responded over a period of months to the March 5, 2021
letter” denying the Grievance at Step 2 (Request p. 3 at
lines 2-3), Complainant timely advanced the Grievance to Step 3 by
letter dated March 17, 2021. Exhibit 1 hereto. Respondent again
denied the Grievance on March 26, 2021, because it was “filed
nearly 17 months late.” Exhibit 2 hereto. So, Complainant timely
advanced the Grievance to Step 4 on April 6, 2021. Exhibit 3
hereto. Once again, Respondent denied the Grievance as untimely on
April 19, 2021. Exhibit 4 hereto. However, as stated in

Complainant’s most recent status report, given that it would be

“extreme[ly] prejudic[ial]” pursuant to NAC 288.375(2) and
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needlessly expensive to the parties for Complainant to proceed to
arbitration with the pending Grievance that was filed nearly
seventeen (17) months after the underlying incident, Complainant
did not advance the Grievance to Step 5 arbitration.
Argument

Complainant agrees that the stay in this matter should be
lifted. However, the Board should not grant Respondent’s Motion to
Dismiss under the circumstances of this case.

Respondent’s Motion to Dismiss is based upon NAC 288.375,
which provides in pertinent part:

The Board may dismiss a matter for any of the

following reasons:
* ok %

2 Unless there is a clear showing of special
circumstances or extreme prejudice, if the parties have
not exhausted their contractual remedies, including all
rights to arbitration.

* * %
(Emphasis supplied.)

Of course, the Board has complete discretion to dismiss a case
pursuant to NAC 288.375 because the Board, not an arbitrator, has
exclusive jurisdiction over unfair labor practice issues. Reno v.
Reno Police Protective Ass'n, 118 Nev. 889, 895, 59 P.3d 1212
(2002) . Thus, this matter should not be dismissed simply because
Complainant did not exercise its right to arbitration of the
Grievance that the Board directed Complainant to file
seventeen (17) months after the underlying incident.

Further, Respondent admits that the underlying issue “was
previously addressed by an attorney for the Union on
October 9, 2019 and resolved.” Request, p. 5 at lines 14-15 and

Exhibit 7. Thus, Respondent has provided the Board with “a clear
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showing of special circumstances or extreme prejudice” as to why
the parties did not exhaust their contractual remedies in October,
2019, in accordance with NAC 288.375(2).

Finally, Respondent incredibly asserts that Complainant’s
“claim 1s outside the statute of limitations prescribed by
NRS 288.110(4), which limits the jurisdiction of this Board to
matters which occurred within the prior six (6) months.” Request,
p. 6 at lines 11-12. Clearly, this is a blatant lie. As set forth
above, the instant Complaint filed on March 9, 2020, alleged
two (2) counts of prohibited labor practices committed by
Respondent approximately five (5) months earlier, in October, 2019.
Complaint, pp. 3-5. Thus, without any doubt whatsoever, the
Complaint was timely filed in accordance with NRS 288.110(4).

Conclusion

Complainant agrees that the Board should 1lift the stay of this
matter at this time. However, despite Respondent’s dishonest
attempts to mislead the Board, dismissal of the Complaint is not
appropriate pursuant to NAC 288.375 given the Board’s exclusive
jurisdiction of the alleged prohibited practices, the special
circumstances underlying the parties’ dispute and the timely filing
of the Complaint. Therefore, Complainant respectfully requests an

order from the Board lifting the stay and denying Respondent’s

Motion to Dismiss.H/7L4¢
DATED this J day of July, 2021.

Dye fa=tale LLP

By o
as J. Ponaldson —
vada State Bar No. 5283
tdonaldsonldyerlawrence.com
Attorneys for Complainant
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CERTIFICATE OF SERVICE
Pursuant to NAC 288.070, I certify that I am an employee of
DYER LAWRENCE, LLP, and that on thel}i__ day of July, 2021, I sent
via electronic mail a true and correct copy of the within
COMPLAINANT’”S RESPONSE TO RESPONDENT’S STATUS REPORT AND REQUEST

FOR STAY TO BE LIFTED AND MATTER DISMISSED addressed to:

Jason D. Guinasso, Esq.
Hutchison & Steffen, PLLC

500 Damonte Ranch Parkway, #980
Reno, NV 89521
jguinassoChutchlegal.com

\/\{/\ \ia C/UL[ LJ)A

Kelly Gilbert
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OPERATING ENGINEERS Locar Union No. 3

555 WEST SILVER STREET, STE. 104, ELKO, NV 89801 - (775) 753-8761 « FAX (775) 753-3719
Jurisdiction: Northern California, Northern Nevada, Utah, Hawaii, and the Mid-Pacific Islands

Erin Feore

Director of Human Resources
Incline Village GID.

893 Southwood BLVD.
Incline Village, NV 89451

RE: Robert Lyle

Date: March 17, 2021

Dear Ms. Feore,

I am in receipt of your letter, dated March 5, 2021 and received on March 8, 2021,
advising of the District’s denial of the step two grievance filed on behalf of M.
Lyle’s termination in regards to the violation of the current CBA, Article’s 10, Union
Rights and 10.1, specifically being denied access to the membership during an
investigation of Mr. Lyle’s termination. The Union disagrees with this decision.
Under the terms of the contract and being that the steps involved require the next
meeting to take place with the Department Head. I would like to move this to step
three of the Grievance procedure.

Regards,

VR
Phillip Herring /
Sr. Business Agent

CC: - Scott Fullerton - District Representative
Gening Liao, Esq. - House Counsel
Ralph Handel — Business agent
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GENERAL IMPROVEMENT DISTRICT

March 26, 2021

Phillip Herring, Sr. Business Agent
1290 Corporate Blvd.
Reno, NV 89502

Re: Robert Lyle
Step One Grievance Process

Dear Mr. Herring,

I have received of your letter, dated March 17, 2021, advising of the Union’s dlsagreement W|th the District’s
denial of the Union’s grievance.

As a threshold issue, | will note that your letter seems to ignore everything set forth in the previous explanations
denying the Unlon s grievance.

For example, the Union’s grievance alleges to be on “behalf of Mr. Lyle” concerning alleged actions of the District,
“[d]uring the Union’s investigation of Mr. Lyle’s termination.” However, the Union’s grievance fails to provide
dates on which these alleged actions occurred Why didn’t you provide dates for the actions you are grieving or
provide any other information to help us inderstand why you disagree with the previous determinations?

-

Further, havmg considered the representations made In the Union’s grievance, we have denied your grievance for
two reasons:

(1) The person you purport to be asserting a grievance for is no longer an employee with the District; and
(2) Your grievance is untimely.

In support of this decision, we directed your attention to the MOU, which provides as follows:

14. Grievances

g

1

14.1 Except where a remedy is otherWIse provided for, any Employee shall have the right to present a

Qo . Brievance arising from his employment in accordance with the rules and regulations of this procedure, A
il grievance shall be defined as a dispute between the District and the Union arising over the interpretation

b or application of a specific provision of this Agreement which is not a management right. Grievances as
s defined above shall be resolved pursuant to this Article.

% % %k

:

14.3 Certain time limits in the grievance procedure are designed to quickly settle a grievance. It is
realized, however, than on occasion the parties concerned may be unable to comply with the established

|

TARXS ® RICILATION

ADMINISTRATIVE OFFICES * 893 SOUTHWOOD BOULEVARD - INCLINE VILLAGE, NV 89451
H: (775) 832-1100 FX: (775) 832-I122 * WWW.YOURTAHOEPLACE.COM '






limitations. In such instances, the limitations may be extended upon the mutual agreement of all parties
concerned in writing, in advance of the expiration of the time limits. ...

14.4 Fallure of the aggrieved Employee to file an appeal within the prescribed time limit for any
step of the procedure shall constitute abandonment of the grievance. Employer shall abide by
prescrlbed time limits.

&k %k

14.7 The grievance procedure shall be as follows:

Step 1. When an Employee becomes aware that dissatisfaction eXIsts with thelr work or workstation,
Employee should discuss the matter informally with their immediate supervisor. Initial discussion should
be sought by the Employee not later- than (10) working days after the event giving rise to the grievance
occurred, or ten (10) working davs after the Employee should have had knowledge of the event,
whichever is later. .

Mr. Lyle has not been an employee with this District since September 4, 2018. Therefore, this grievance is invalid.
Additionally, when Mr. Lyle’s employment ended, he signed a settlement and release which precludes him from
making claims or demands against the District.

-, Moreover, if we have the dates of the alleged acts you are grieving correct from what we have reviewed, this
grievance is being filed nearly 17 months late. As previously pointed out, this is clearly outside of the time periods
agreed upon in our MOU for bringing a grievance. Finally, as earlier noted, the issue you are grieving was raised by
the Union’s attorney on or about October 9, 2019, and resolved. In this regard, the Union’s attorney asked the

. District to issue a clarification to the witnesses involved that they are, “free to discuss the matter with anyone,
including the Union.” If there was any further complaint with the District’s alleged actions or if the Union did not
believe that the District had done what the Union’s attorney had requested, the Union, on behalf of Mr. Lyle,
should have initiated this grievance at that time.

In your March 17, 2021, letter, you failed to provide any clarifying information or rebuttal of these findings and
conclusions in support of this denial of your grievance. Therefore, you have left us no other choice but to affirm'
the determination to deny the Union’s grievance. !

If you disagree with this determination, the MOU provides that you have ten (10) working days to request that the
Union'’s grievance be advanced to arbitration.

R ggctfu!ly,

Erin Feore
Interim Director of Human Resources
Incline Village General Improvement District

cc: Jason D. Guinasso, Esq., Specigl Counsel
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OrerATING ENGINEERS Locar Union No. 3

555 WEST SILVER STREET, STE. 104, ELKO, NV 89801 - (775) 753-8761 * FAX (775) 753-3719
Jurisdiction: Northern California, Northern Nevada, Utah, Hawaii, and the Mid-Pacific Islands

Erin Feore

Director of Human Resources
Incline Village GID.

893 Southwood BLVD.
Incline Village, NV 89451

RE: Robert Lyle

Date: April 6, 2021

Dear Ms. Feore,

I am in receipt of your letter, dated March 26, 2021, advising of the District’s
denial of the step three grievance filed on behalf of Mr. Lyle’s termination in
regards to the violation of the current CBA, Article’s 10, Union Rights and 10.1,
specifically being denied access to the membership during an investigation of Mr.
Lyle’s termination.

The Union is fully aware of the fact that Mr. Lyle is no longer employed by the
District and has moved to other employment. This grievance is in relation to the
fact that when he was employed by the District, the Business Agent at the time was
denied access to the membership for investigative reasons in relation to his
termination. I was directly told by the then Human Recourses Manager at that time
that I could not speak to the membership about this termination or anything to do
with Mr. Lyle. I was further told by the members themselves at that time that they
would be terminated if they spoke to me about anything to do with Mr. Lyle or his
proceedings. That in itself is a direct violation of the contract, Article’s 10, 10.1 and
the reason for the grievance.

The Union disagrees with District’s decision. Under the terms of the contract and
being that the steps involved require the next meeting to take place with the
District Manager. I would like to move this to step four of the Grievance procedure.






Regards,

0

Phillip Herring
Sr. Business Agent

CC:  Scott Fullerton - District Representative
Gening Liao, Esq. - House Counsel
Ralph Handel — Business agent
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April 19, 2021

Phillip Herring, Sr. Business Agent
1290 Corporate Blvd.
Reno, NV 89502

Re: Robert Lyle

Step One Grievance Process
Dear Mr. Herring,

| have received of your letter, dated April 6, 2021, advising of the Union’s disagreement with the
District's denial of the Union’s grievance. | have already addressed your grievance once, and the Interim
Director of Human Resources, Erin Feore, has addressed your grievance twice.

Again, as a threshold issue, | will note that your letter seems to ignore everything set forth in both Ms.
Feore’s explanation denying the Union’s grievance, as well as mine. You appear to be continuing with
the idea that, if you repeat the same false assertions over and over, the assertions will become true over
time. Rest assured, such tactlcs will not persuade the district to change its stance. '

The Union’s grievance alleges to be on “behalf of Mr. Lyle” conceining alleged actions of the District,
“[d]uring the Union’s investigation of Mr. Lyle’s termination.” However, the Union’s grievance fails to

" provide dates on which these alleged actions occurred. While | apprecnate you provide a little more

detail to your grievance in your Iast correspondence, | still do not understand why you did not provide

-dates for the actions you are gnevmg or provide any other information to help me understand the

Union’s posmon Making accusations and assertions alone does not establish as a matter of fact that
what you allege is true and correct. | need you to provide dates, documents, and any other information
to corroborate the series accusations you have made concerning what you assert you were told by
former HR Manager Dee Carey. If you want to persuade me that there has been some violation of the

' MOU, I need you to provide dates, documents, and any other evidence you have to support your

position.
Further, as we explained previously, your grievance was denied for two reasons:

(1) The person you purport to be asserting a grlevance for is no longer'an employee with the
District; and :
(2) Your grievance is untimely.

ADMINISTRATIVE OFFICES * 893 SOUTHWOOD BOULEVARD * INCLINE VILLAGE, NV 894 )
PH: (775) 832 II00 FX: (775) 832-I122 * WWW:YOURTAHOEPLACE.COM






In this regard, the MOU, specifically provides as follows:
‘14. Grievances

14.1  Except where a rernedy is otherwise provided for, any Employee shall have the right to
present a grievance arising from his employment in accordance with the rules-and regulations of
this procedure. A grievance shall-be defined as a dispute between the District and the Union
arising over the interpretation or application of a specific provision of this Agreement which is
nota management right. Grievances as defined above shall be resolved pursuant to this Article.

Kok ok

14.3.  Certain time limits in the grievance procedure are designed to-quickly settle a grievance.
It is realized, however, than on occasion the parties concerned may be unable to comply with
the established limitations. In such instances, the limitations may be extended upon the mutual
agreement of all parties concerned in writing, in advance of the expiration of the time limits. ...

14.4  Failure of the aggrieved Employee to file an appeal within the prescribed time limit for
any step of the procedure shall constitute abandonment of the grievance. Employer shall

abide by prescrlbed time hmlts
ko

14.7 The grieVance procedure shall be as follows:

Step 1. When an Employee becomes aware that dissatisfaction exists with their work or

- workstation, Employee should discuss the matter informally with their immediate supervisor.
Initial discussion should be sought by the Employée not later than (10) working days after the
event giving rise to the grievance occurred, or ten (10) working days after the Employee should
have had knowledge of the event, whichever is later. ...

Youare not an employee of the District. Therefore, you do not have an independent right to bring a
grievance under the MOU. M. Lyle has not been an employee with this District since September 4,
2018. Therefore, this grievance is invalid. Additionally, when Mr. Lyle’s employment ended, he signed a
settlement and.release which precludes him from making clalms or demands against the District.

Moreover, if we have the dates of the alleged acts you are grieving correct from what we have
reviewed, this grievance is being filed nearly 17 months late. This is clearly outside of the time periods
agreed upon in our MOU for bringing a grievance, The issue you are grieving were raised by the Union’s
attorney on or about October 9, 2019, and resolved. In this regard, the Union’s aittorney asked the
District to lssue a clarification to the witnesses involved that they are, “free to discuss the matter with
anyone, mcludlng the Union.” If there was any further complaint with the District’s. alleged actions or if
the Union did not believe that the District had done what the Union'’s attorney had requested or, if as
you assert, Ms. Carey had done the things you have alleged in your last letter, the Union, on behalf of
Mr. Lyle should have initiated this grievance at that time. The Union and Mr. Lyle did not, effectlvely
waiving this issue under the MOU.






To date, all of your letters to the District have failed to provide any clarifying information or rebuttal of
the District’s findings and conclusions in support of our denial 6fy'our grievance. Therefore, you have
left me no other choice but to affirm all the previous determinations to deny the Union’s grievance.
‘However, if you would like to supplement your previous responses explaining why you disagree with the
denial of the Union’s untimely grievance, | am willing to reconsider my decision.

If you disagree with this determination, the MOU provides that you have ten (10) working days to
request that the Union’s grievance be advanced to arbitration.

Respectfully, 7

Indra Winguest
e

General Manhdger

Incline Village General Improvement District

cc: Jason D. Guinasso, Esq., Special Counsel
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Jason D. Guinasso, Esq. (SBN# 8478)
Alex R. Velto, Esq. (SBN# 14961)
Tyson D. League, Esq. (SBN# 13366)

HUTCHISON & STEFFEN, PLLC STED
500 Damonte Ranch Parkway, Suite 980

July 19, 2021
Reno, Nevada 89521 State of Nevad
Telephone: (775) 853-8746 ate of Nevada
Facsimile: (775) 201-9611 E.M.R.B.
jguinasso(@hutchlegal.com 1:29 p.m.

avelto@hutchlegal.com
tleague@hutchlegal.com
Attorneys for Respondent

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

OPERATING ENGINEERS LOCAL UNION Case Number: 2020-012
NO. 3.

Complainant,
V. RESPONDENT’S REPLY TO

COMPLAINANT’S RESPONSE TO
INCLINE VILLAGE GENERAL STATUS REPORT AND REQUEST FOR
IMPROVEMENT DISTRICT, STAY TO BE LIFTED AND MATTER
DISMISSED
Respondent.

RESPONDENT, INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT
(“IVGID”) submits its Reply to Complainant’s Response to Status Report and Request for Stay
to be lifted and matter dismissed.

Complainant (The Union) filed a response July 14, 2021, to which Respondent now
replies. Within such response The Union attempts to assert that they have complied with the
grievance process. They provide letters detailing an escalation of the grievance to Step 4 of the

process, but then acknowledge they have failed to advance the grievance to Step 5 as provided

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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for in the MOU.

To date, the Union still has failed to exhaust its contractual remedies. In this regard, the
Union has failed to provide [VGID with information and documents supporting its grievance and
has failed to request an arbitration (which as of the filing of this pleading with the Board, the
Union has no further time in which to request arbitration). See Exhibit 1 (Excerpt of Section 14
of the MOU). As the Union has failed to engage in arbitration all available remedies under the
MOU have not been exhausted. Under this Board’s well established precedent, the Complainant
is required to exhaust its contractual remedies, which were collectively bargained for.

The Union in their response correctly cite to NAC 288.375 which establishes that the
Board may dismiss a complaint for failure to exhaust all contractual remedies, including
arbitration. Here, the Union has simply chosen not to exercise such arbitration provision and has
abandoned its grievance. While the Union provides a cornucopia of excuse as to why it chose to
do so it does not change the simple fact that it has failed to exhaust its remedies under the MOU.
As such, dismissal is proper. There are simply no special circumstances alleged that would excuse
the Union from its duty to engage in arbitration.

Complainant attempts to assert that its attorney’s resolution of the incident in question
somehow establishes a special circumstance that should exempt it from having to follow the
contractually provided guidelines of the MOU. The Union provides no explanation whatsoever
how this establishes a special circumstance or prejudice and simply provides a conclusory
assertion that this somehow provides a “clear showing of special circumstances or extreme
prejudice.” It does not appear very clear as Respondent IVGID can see no logical connection
between its own attorney resolving a matter and that action being the cause of special

circumstance or prejudice excusing the Union from its contractual obligation to follow the

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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grievance process. The only thing that can be assumed is that the Union is somehow attempting
to assert its own action prejudiced it, which simply cannot be allowed. A party cannot be allowed
to assert that its own conduct somehow leads it to be excused from an obligation.

This Board’s precedent errs in favor of the grievance procedure when “it is not clear to the
Board based upon the documents submitted whether the Complainant has exhausted [its]
contractual remedies under the collective bargaining agreement.” Darlene Rosenberg v. The Cit))
of North Las Vegas, Case No. A1-045951 (2009). As this Board has recognized: “[t]he preferred
method for resolving disputes is through the bargained-for grievance process, and [this Board]
appl[ies] NAC 288.375(2) liberally to effectuate that purpose.” Storey County Firefighters
Association, IAAF Local 4226 v. Storey County, CASE NO. A1-045979 (2010). Continually in
these cases and similar decisions by this Board, it has been required that the contractually
bargained for process be implemented, and only then after resolution any lingering issues should
be brought before the Board. Complainant has not done this; it has abandoned the grievance
process and thus, the claim before this Board should be dismissed.

This Board forces parties to exhaust their contractual remedies before it exercises|
jurisdiction unless there has been “a clear showing of special circumstances or extreme prejudice”
justifying either party’s failure to exhaust said remedies. NAC 288.375. While the Complainant]
attempts to assert that special circumstances exist in the instant case it has failed to do so. It argues
that because the Union was dilatory in the filing of a grievance as it should have done, this entitles|
the Complainant to special circumstances by which to skip straight to a review by this Board.
There is simply no basis for setting aside such precedent and simply allowing a party to circumvent
the bargained-for process by purposefully delaying and missing deadlines in an attempt to skip|

straight to a review by this Board. The Board would be doing itself a great disservice if it were to

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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disregard its own precedent and hold that missing deadlines constitutes a special circumstance
through which a party is no longer obligated to adhere to the bargained-for grievance process. If]
could be foreseen that numerous disingenuous parties could take advantage of such a decision|
whenever it would suit their desires.

Even more egregious is the fact that now the Union is once again dilatory and has
abandoned its contractual obligation to request arbitration or stop the grievance process. It can|
only be determined that the Union has chosen to stop the grievance process and that it has
abandoned this claim. Therefore, there is simply no basis to continue, and the matter should be
dismissed.

Once again, because the Union has failed to exhaust its contractual remedies with IVGID,
the Board should dismiss the Union’s Complaint because the Union has not made “a clear showing|
of special circumstances or extreme prejudice” in its failure to exhaust said remedies, as is required|
under NAC 288.375. The Union is merely attempting to get a second bite at the proverbial apple
without having complied with the express provisions of the MOU and this Board’s clear and
unequivocal direction. In fact, in a moment of rare candor, the Union admitted that it failed to file
a grievance within the deadline set forth in the MOU specifically alleging that in fact its failure to
comply with the timelines established is the reason it believes special circumstances exist.

/11
/11
/11
/11
/11

111

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

In accordance with the foregoing, when the Board makes a full determination on the

pending Motion to Dismiss, IVGID respectfully requests that this Board dismiss the Union’s|

Complaint.

Dated this /6" day of July, 2021.

HUTCHISON & STEFFEN, PLLC

/s/ Jason D. Guinasso

Jason D. Guinasso, Esq. (SBN# 8478)
Alex R. Velto, Esq. (SBN# 14961)
Tyson D. League, Esq. (SBN# 13366)
HUTCHISON & STEFFEN, PLLC

500 Damonte Ranch Parkway, Suite 980
Reno, Nevada 89521

Telephone: (775) 853-8746

Facsimile: (775) 201-9611

Attorney for Respondent

Incline Village General Improvement District v. Operating Engineers Local Union No. 3

Case No.: 2020-012
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.200 (2), I caused a true and correct copy of the RESPONDENT’S
REPLY TO COMPLAINANT’S RESPONSE TO STATUS REPORT AND REQUEST FOR|
STAY TO BE LIFTED AND MATTER DISMISSED to be served on the following individuals
via electronic mail on this 16" day of July, 2021:

Thomas J. Donaldson

Francis C. Flaherty

Dyer Lawrence, LLP

2805 Mountain Street

Carson City, Nevada 89703
TDonaldson@dyerlawrence.com
kgilbert@dyerlawrence.com
Attorneys for Complainant

/s/ Bernadette Francis
Employee of Hutchison & Steffen, PLLC

Incline Village General Improvement District v. Operating Engineers Local Union No. 3
Case No.: 2020-012
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13.2 When an employee is placed on investigatory leave, the Union will be sent a
notice of such action.

13.3 Any Employee being suspended, involuntarily demoted or discharged shall not

be removed from the payroll or otherwise adversely affected until after the completion of a pre-
disciplinary hearing before the Department Head or acting Department Head. The purpose of a
pre-disciplinary hearing is for the Employee to respond to the specific

charges and present evidence on their behalf. The Employee must be timely notified in

writing of the dismissal, involuntary demotion or suspension and the reasons therefore.

The Employee shall have the right to be represented at this hearing by a Union
Representative. After hearing the evidence presented at the hearing, the Department

Head shall render a written decision within five (5) working days. Discipline more severe than
that described in the Notice of Intent may not be imposed without the issuance of a further
Notice of Intent; however, the District may reduce such discipline without the issuance of a
further Notice of Intent. A copy of the decision will be provided to the Union.

13.4 Upon receiving the Department Head's written decision, an Employee who has
been suspended, involuntarily demoted or discharged, shall have the right to appeal
such decision through the Grievance and Arbitration Procedure of this Agreement,
beginning at Step 4.

14. GRIEVANCES

14.1 Except where a remedy is otherwise provided for, any Employee shall have the

right to present a grievance arising from his employment in accordance with the rules

and regulations of this procedure. A grievance shall be defined as a dispute between the
District and the Union arising over the interpretation or application of a specific provision of this
Agreement which is not a management right. Grievances as defined above shall be resolved
pursuant to this Article.

14.2 All parties so involved must act in good faith and strive for objectivity, while
endeavoring to reach a solution at the earliest possible step of the procedure. The
aggrieved Employee shall have the assurance that filing of a grievance will not result in
reprisal of any nature. The aggrieved Employee shall have the right to be represented
or accompanied by a Representative of the Union at all stages of the grievance
procedure.

14.3 Certain time limits in the grievance procedure are designed to quickly settle a
grievance. It is realized, however, that on occasion the parties concerned may be
unable to comply with the established limitations. In such instances, the limitations may
be extended upon the mutual agreement of all parties concerned in writing, in advance
of the expiration of the time limits. Deadlines which fall on a District non-business day
will automatically be extended to the next business day. A business day is Monday
through Friday, excluding observed holidays.

14.4 Failure of the aggrieved Employee to file an appeal within the prescribed time

limit for any step of the procedure shall constitute abandonment of the grievance.
Employer shall abide by prescribed time limits.

14.5 Any person responsible for conducting any conference, meeting or hearing

pg. 16
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under the formal grievance procedure shall give due and timely notice to all persons
concerned.

14.6 When two or more Employees experience a common grievance, they may
initiate a single grievance proceeding. The initial hearing of the grievance shall be by

the immediate Supervisor, Manager or Department Head who has the prime responsibility for

all of the aggrieved Employees.
14.7 The grievance procedure shall be as follows:

Step 1. When an Employee becomes aware that dissatisfaction exists with their
work or work situation, Employee should discuss the matter informally with their
immediate supervisor. Initial discussion should be sought by the Employee not
later than ten (10) working days after the event giving rise to the grievance
occurred, or ten (10) working days after the Employee should have had knowledge
of the event, whichever is later. The following provisions relating to formal
grievance procedure does not restrict the Employee and Supervisor from seeking
advice and counsel from Managers and Department Heads when:

a) Mutually consented to by the Employee and Supervisor.
b) It appears that settlement can be reached at this informal level.

Step 2. The Supervisor will hear the grievance and give their written decision
within five (5) working days of the receipt of the formal grievance papers.

Step 3. If the written decision of the Supervisor is unsatisfactory to the
Employee, the Employee may request that the grievance be presented to the
Department Head for review. This request must be made in writing within five (5)
working days of the receipt of the Supervisor's decision. The Department Head
will hear the grievance and give their written decision within ten (10) working
days of the receipt of the formal grievance papers.

Step 4. If the written decision of the Department Head is unsatisfactory to the
Employee, the Employee may request that the grievance be presented to the
General Manager for review. This request must be made in writing within five (5)
working days of the receipt of the Department Head's decision. The General
Manager will hear the grievance and give their written decision within ten (10)
working days of the receipt of the formal grievance papers.

Step 5. If the written decision of the General Manager is unsatisfactory to the
Employee, the Union or Employee within ten (10) working days may request the
grievance be advanced to arbitration. The arbitrator list will be requested within
one-hundred twenty (120) days and the arbitrator from a list of seven (7) names
supplied by the Federal Mediation and Conciliatory Service (FMCS), or another
arbitration service mutually agreeable to the Employer and Union. The parties
shall select the arbitrator by alternately striking names until one name remains.
The Union representative shall strike the first name. The decision of the arbitrator
shall be final and binding upon both parties.

14.8 The arbitrator shall have no authority to alter, amend, add to or subtract in any
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way the terms and conditions of this Agreement. The arbitrator shall confine their
decision to a determination of the facts and an interpretation and application of this
Agreement. The parties agree to each pay one-half the costs of the arbitrator.

14.9 COMPLAINT RESOLUTION PROCEDURE
14.9.1 TERMS

14.9.2 A complaint is defined as a complaint by an employee or the Union regarding the terms
and conditions of an employee's employment which are not subject to the
Grievance and Arbitration Procedures.

14.9.3 ADJUSTMENT OF COMPLAINTS

14.9.4 The employee shall attempt to resolve complaints with his/her immediate
supervisor as soon as practicable. If the complaint is not resolved through

informal discussion, the employee may notify the shop steward. The shop

steward shall investigate the complaint and make a report to the Union representative.

14.9.5 When the Union has a complaint or when an employee's complaint has not been
resolved, the Union representative may bring the complaint to the attention of the
District. The Union representative and the local Personnel Department will meet

to discuss the complaint and to attempt to resolve it.

14.9.6 Informal resolutions, although final, shall not be precedent setting, unless
otherwise agreed to by the parties. Settlement offers made in this informal
process shall not be introduced against a party or in grievances or arbitration.

15. CESSATION OF WORK

15.1 Under no circumstances shall any dispute or disagreement be permitted to cause
a cessation of work. Employer hereby declares opposition to lookouts and Union hereby
declares opposition to strikes, sympathetic or otherwise, and to stoppage or slowdown of
work.

16. HEALTH AND WELFARE

16.1 Employer will provide and pay 100% of the insurance premium costs of medical,
hospital, dental, prescription, and vision coverage, for employees and dependents for all
employees hired prior to or on June 30, 2012. Employees hired on or after July 1,2012
will pay twenty-five percent (25%) of the cost of dependent coverage. The Employer
will provide and pay 100% of insurance premium costs for life, accidental death and
dismemberment, short term and disability insurances for the employee for the life of the
contract.

16.2 The Employer shall provide a long-term disability plan at no cost to the
Employees. The current plan will provide a benefit equal to 66 & 2/3% of monthly salary

(not to exceed $7,500.00 a month) commencing on the ninety-first (91) day of a
qualifying disability.

pg. 18
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		22. Complainant's Status Report.pdf

		23. Respondent's Status Report.pdf

		25. Complainant's Response to Respondent's Status Report.pdf

		26. Reply to Complainant's Response to Status Report.pdf
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THE URBAN LAW FIRM FILED
MICHAEL A. URBAN, Nevada State Bar No. 3875 June 28, 2021
PAUL D. COTSONIS, Nevada State Bar No. 8786 State of Nevada
4270 S. Decatur Blvd., Suite A-9 E.M.R.B.
Las Vegas, Nevada 89103 1018 am.

Telephone: (702) 968-8087
Facsimile: (702) 968-8088
Counsel for Petitioner SEIU Local 1107

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

ELENI KONSOLAKIS GARCIA,
Complainant, Case No. 2021-0006
Vs.

SERVICE EMPLOYEES
INTERNATIONAL UNION, LOCAL 1107,

Respondent.

e Nt sttt st st st st et et euat’

MOTION TO DISMISS
COMES NOW Respondent, Service Employees International Union, Local 1107
(“Local 1107”), by and through its counsel of record, and submits this Motion to Dismiss
Complainant Eleni Konsolakis Garcia’s (“Complainant”) Complaint in its entirety.
I. Legal Argument
A. More than six (6) months have passed since the occurrence that is the subject of the
Complaint
Complainant’s Complaint is untimely on its face. Nevada Revised Statute 288.110(4)
provides:

The Board may not consider any complaint or appeal filed more than 6 months after the
occurrence which is the subject of the complaint or appeal.
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NRS 288.110(4). In her Complaint, Complainant alleges Local 1107’s lack of representation in
June 2020 to September 2020, forced her to hire her own attorney. See numbered paragraph 1
in Complaint. Complainant goes on to inform that, presumably because of her allegations
against Local 1107, she resigned her membership in October 2020. This is more than six (6)
months from the date of the filing of the Complaint. Nowhere in the Complaint is there alleged
misconduct that Local 1107 committed in the past six months.
B. Complainant did not serve her Complaint on Local 1107 within the requisite five
(5) days.
Nevada Administrative Code 288.050 provides:

A written complaint filed with the Board must be served upon the respondent,
local government employer or employee organization by the complaining party
within 5 days of the filing.

Complainant’s Complaint is file stamped with the Board on June 10, 2021. However,
the Complainant did not serve the Complaint on Local 1107 until June 23, 2021, more than five
days after filing.

IL. Conclusion

Therefore, because the alleged wrongful conduct occurred more than six (6) months
prior to the filing of the Complaint and because Complainant failed to serve the Complaint on
Local 1107 until June 23, 2021, Local 1107 respectfully requests Complainant’s Complaint be

dismissed in its entirety.

Dated this 28" day of June 2021.
THE URBAN LAW FIRM

By: _ —
N, _3#3875
PAUL D. COTSONIS, NVSB #8786
Attorneys for Complainant Service
Employees International Union, Local 1107
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CERTIFICATE OF SERVICE
I hereby certify that on the 28™ day of June, 2021, I filed an original of the forgoing
MOTION TO DISMISS via email as follows:

Employee Management Relations Board
emrb@business.nv.gov

I also served one copy via U.S. certified mail/return receipt requested of the foregoing
pleading to the following last known address for Complainant as well as to the email address of
Complainant:

Eleni Konsolakis Garcia
8112 MT Royal CT

Las Vegas, NV 89145
Eleni89145@gmail.com
Pro per

A ) ! URBAN LAW FIRM
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EMRB

e
From: Vegas <eleni89145@gmail.com>
Sent: Thursday, July 01, 2021 3:25 PM
To: EMRB; pcotsonis@theurbanlawfirm.com; ADenni@theurbanlawfirm.com
Subject: Re: Formal Complaint against SEIU local 1107 for lack of representation against a paying
member and ADA Act Violation lack of representation F I L %
JUL 01 2021
Hello, STATE OF NEVADA
EMR.B

I have received the Response from SEIU and their attorneys office (who in fact are being paid by MY DUES to do their
business-that is where MY dues are being put to use is for their defense NOT mine).

| oppose the motion in regards to:

1. More than 6 months have passed, but that is because | was waiting on the EEOC response and | was not familiar with
the statute of limitation.

2. That | did not serve my complaint within the requisite 5 days is b/c | did not have a printer to print out the letters and
EMRB had to send me the letters via mail so | can mail them out via certified.

| am requesting an oral hearing with the board.

A. SEIU can merely deny or claim that the "alleged" wrongful conduct is more than 6 months but that does NOT
change the fact that there was "negligence" and "discrimination".

Poor representation is "unfair” and "unjust" representation no matter what. Members pay from their own money
monthly to be represented and SEIU has NOT fulfilled its obligations as a member paid entity instead it lacks
miserably in every way.

B. SEIU asserts a mere "denial" of the charges based on its that the allegations are "compound", "inconsistent",
"without sufficient knowledge or information" whether or not it had committed to pursue it, the union should be
required to show that they made an "effort to represent" in which they did not instead the representatives
ignored and were "biased", "bad faith" and "blatantly negligent" in their decision.

C. SEIU breached its duty to fairly represent the complainants interest under the collective bargaining agreement
while she was still a member in 2020.

D. SEIU has a duty under the law to fairly represent the interests of its member(s)in protecting their rights under
a collective bargaining agreement. But that is not the case-they pick and choose who they represent.

E. Unions get away with "violating their obligations" to workers, yet expect members to continue to pay dues for
their lack of ethics and practices.

"Nowhere in the National Labor Relations Act does it suggest that unions can violate an employee’s rights with
impunity, just as long as the violation is the result of union "negligence" rather than "intentional
discrimination".To which I was blatantly "discriminated" against because I speak up and question their
unethical and bureaucratic practices. Like when I spoke to Brenda Marzan and

F. Unions are still obligated to represent all workers in a workplace, even those who aren't members, yet they
pick and choose in this case as well. I went to the SEIU office and I was being told that they were in meetings
and never returned my calls-even after I was NOT a member. Therefore SEIU is a union only looking out for ifs
own benefit by using members' money to reach "their goals" and not the members (paying or not).
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THE URBAN LAW FIRM

MICHAEL A. URBAN, Nevada State Bar No. 3875 FILED
PAUL D. COTSONIS, Nevada State Bar No. 8786 July 12, 2021
4270 S. Decatur Blvd., Suite A-9 X

Las Vegas, Nevada 89103 State of Nevada
Telephone: (702) 968-8087 E.M.R.B.
Facsimile: (702) 968-8088 11:17 a.m.

Counsel for Petitioner SEIU Local 1107

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

ELENI KONSOLAKIS GARCIA,
Complainant, Case No. 2021-0006

VS.

SERVICE EMPLOYEES
INTERNATIONAL UNION, LOCAL 1107,

Respondent.

e N N s st et st et st et e’

REPLY

COMES NOW Respondent, Service Employees International Union, Local 1107 (“Local
1107”), by and through its counsel of record, and submits this Reply in support of its Motion to
Dismiss Complainant Eleni Konsolakis Garcia’s (“Complainant”) Complaint pursuant to NAC
288.240(4).

I. Facts

Complainant’s Complaint before the Nevada Employee Government Employee-
Management Relations Board (“EMRB”) filed on June 10, 2021, alleges that Local 1107 was
unresponsive, failed to represent and/or otherwise assist her between June and September of
2020 forcing her to hire her own attorney. See Comp. numbered paragraph 1 filed on June 10,

2021. Thereafter, according to the allegations of the Complaint, /d. at numbered paragraph 7,
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Complainant dropped her membership in Local 1107 on October 1, 2020, see also drop letter
attached to Complaint, because of the alleged unresponsiveness of Local 1107 and its alleged
failure to represent and/or otherwise assist her between June and September of 2020.

Local 1107 filed a Motion to Dismiss (“Motion”) on June 28, 2021, because the
Complaint’s allegations against Local 1107 are more than six (6) months beyond the alleged
acts pursuant to NRS 288.110(4). See Motion. Additionally, Local 1107 averred that
Complainant failed to serve the Complaint on Local 1107 within the required seven (7) days
pursuant to NAC 288.080(5).! Id. Complainant responded with an email dated July 1, 2021,
which the EMRB accepted as an Opposition to the Motion (“Opposition™). See Opposition.

Complainant attempts to excuse her failure to file her Complaint within six (6) months
of the alleged acts by Local 1107 pursuant to NRS 288.110(4) by asserting that she was waiting
on a response from the Equal Employment Opportunity Commission (“EEOC”) and that she
was ignorant of the statute of limitations. See paragraph number 1 in Opposition. Complainant
further attempts to excuse her failure to timely serve the Complaint by claiming a lack of a
printer. Id. at paragraph number 2.

I1. Legal Argument

Each of the factors considered in deciding whether to apply the doctrine of
equitable tolling weigh against its application in this case.

Although the statute of limitations pursuant to NRS 288.110(4) is subject to the doctrine
equitable tolling, the doctrine is to be used sparingly and is not to be used in garden variety
claims of excusable neglect. Michael J. Campos v. Town of Pahrump and Pahrump Valley
Firefighters, IAAF, Local 4068, Case No. A1-046080, Item # 785 (2/26/13); citing City of N.
Las Vegas v. State Local Gov’t Employee-Management Relations Board, 127 Nev. 631, 261
P.3d (1071) (2011); Irwin v. Department of Veterans Affairs, 498 U.S. 89 (1990).

/11
/11
111

! Local 1107°s Motion erroneously cited NAC 288.050 and indicated five (5) days for service in error. Regardless,
Complainant did not serve the Complaint within the required seven (7) days.
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As the EMRB has previously stated:

Equitable tolling is an exception to the general rule of limitations and turns upon
an analysis of 1) the claimant's diligence, 2) knowledge of the relevant facts, 3)
reliance on misleading authoritative agency statements and/or misleading
employer conduct, and 4) any prejudice to the employer.

Id. at 2. (internal citations omitted).

Here, as to the first factor to the equitable tolling analysis, Complainant’s diligence, does
not justify the application of equitable tolling. In her Opposition, Complainant makes a vague
reference that she was “waiting on the EEOC response[.]” See Opp. Para. 1. However,
Complainant provides no basis as to how this should toll the statute of limitations. She does not
say she had filed an EEOC complaint, against whom, or when the complaint was made.
Regardless, the EMRB in Campos has already ruled that filing an EEOC and/or Nevada Equal
Rights Commission (“NERC”) complaint is insufficient grounds for tolling of the statute of
limitations for pursuing a claim under the Government Employee-Management Relations Act
(“Act™). Id. Like Campos, regardless of whether Complainant filed a complaint with the EEOC
or not is irrelevant as she did not file with the EMRB to pursue her claims under the Act.

Additionally, in Campos the EMRB also rejected the claim of ignorance as to the existence
of the EMRB. Id. Similarly, Complainant’s assertion of her ignorance of the statute of
limitations is also without merit as “ignorance of the law does not toll a statute of limitations.”
Cooper v. NCS Pearson, Inc., 733 F.3d 1013, 1016 (10th Cir. 2013). “Ignorance of the law
excuses no one; not because courts assume everyone knows the law, but because this excuse is
one all will plead and no one can refute.” Dezaio v. Port Authority of N.Y. and NJ, 205 F.3d 62,
64 (2d Cir.2000).

The second factor to the equitable tolling analysis, knowledge of the relevant facts, also
weighs against its application here. Complainant knew all of the relevant facts surrounding her
allegations against Local 1107 as early as June through September of 2020. See generally
Complaint. Complainant’s knowledge is evidenced by her dropping her membership from

Local 1107 on October 1, 2020, and the alleged reasons outlined in her drop letter. Id.
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Complainant has failed to show any relevant fact that she was not aware of at the time of her
dropping her membership. In fact, Complainant outright admits this in her opposition.

The third factor to the equitable tolling analysis, reliance on authoritative misleading
statements, also weighs against its application as there is zero evidence of any such misleading
statements leading to Complainant’s delay. In fact, Complainant’s only justification is her lack
of knowledge and that she was waiting on some type of response from the EEOC, which was
discussed supra.

The fourth factor to the equitable tolling analysis, prejudice, weighs against applying the
doctrine in this case. Forcing Local 1107 to expend its limited resources defending a claim in
which it is apparent on the face of the pleadings to be outside the statute of limitations is
prejudicial. Regardless, even if there were no prejudice, as the EMRB has previously held in
Campos v. Town of Pahrump that “this factor alone is not sufficient to allow an otherwise
untimely complaint to proceed forward.” Campos at 3.

Although it may be arguable that because Complainant is acting pro se in this matter the
EMRB may excuse her failure to comply with the service requirements of NAC 288.080(5), it
would be wholly inappropriate to ignore her failure to file her complaint within the requisite
statute of limitations pursuant to NRS 288.110(4), as that goes to the heart of the EMRB’s
jurisdiction. The rules of civil procedure "cannot be applied differently merely because a party
not learned in the law is acting pro se." Bonnell v. Lawrence, 128 Nev. 394, 404, 282 P.3d 712,
718 (2012). Complainant cannot use her alleged ignorance as a shield to protect her from the
consequences of failing to comply with basic procedural requirements. See Rodriguez v. Fiesta
Palms, LLC, 134 Nev. 654, 659, 428 P.3d 255, 258-259, (2018).

I1I. Conclusion

Therefore, because the alleged wrongful conduct occurred more than six (6) months prior to
the filing of the Complaint irrespective of whether the EMRB excuses Complainant’s failure to
comply with NAC 288.080(5), Local 1107 respectfully requests Complainant’s Complaint be

dismissed in its entirety.
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Dated this 12 day of July 2021.
THE URBAN LAW FIRM

By:

MICHAEL A. URBAX, N #3875
PAUL D. COTSONIS, NVSB #8786
Attorneys for Complainant Service
Employees International Union, Local 1107

CERTIFICATE OF SERVICE

I hereby certify that on the 12% day of July, 2021, I filed an original of the forgoing
REPLY via email as follows:

Employee Management Relations Board
emrb@business.nv.gov

I also served one copy via U.S. certified mail/return receipt requested of the foregoing
pleading to the following last known address for Complainant as well as to the email address of
Complainant:

Eleni Konsolakis Garcia
8112 MT Royal CT

Las Vegas, NV 89145
Eleni89145@gmail.com
Pro per

o/ . /

-/ - M 4 4, '

s g ¢A

LN L%M@MJﬁﬁﬂ @%//
An employee of THE URBAN LAW F IRI\/{M/
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